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Abstract
Formal, government-to-government Consultation between sovereign nations is a process
of continuous relationship-building, a partnership and an agreement made with all points-of-view
included in the process, with results that have the fingerprint of all nations involved evident. The
Federal Government is obligated to work with Federally-recognized Tribes as sovereign nations
in matters that have or will impact each Nation’s people and places (reservations, treatyprotected areas)—a process legally known as Consultation. The Environmental Protection
Agency (EPA), as a federal agency, must uphold the Federal Trust responsibility which includes
the act of Consulting with Federally-recognized Tribes on matters involving human health and
the environment on reservations or in aboriginal territories when treaty resources are impacted.
Consultation between Tribes and federal agencies in general, and specifically between the EPA
and Tribes, has not been successfully constructed nor implemented. In this thesis, I seek to
understand how Consultation is defined in federal policy and how it is perceived by Tribes, what
is not working, and what can be done to create inclusive and meaningful Consultation,
specifically between the EPA and Tribes in relation to the Superfund process. The Confederated
Salish and Kootenai Tribes (CSKT) are Natural Resource Trustees across their aboriginal
homelands, which includes nmisuletkʷ, the Middle Fork of the Clark Fork River. The impacts of
air, land, and water pollution left behind by the operations of a former paper mill continue to
have an impact on Tribal Trust Resources. I employ indigenous and qualitative research methods
to analyze Federal-Tribal Consultation including a broad policy analysis and a case study that
leverages direct observation and semi-structured ethnographic interviews with Tribal members
and representatives involved in Tribal response to federal and state processes for the potential
listing of the Smurfit-Stone/Frenchtown Mill as a Superfund site. Through this work, I articulate
a foundation for creating (or amending) policy that better reflects a Native worldview to be more
inclusive, culturally relevant, and effective for sustainable management of our shared landscapes.
Consultation between two or more sovereign nations necessitates equal footing. This case study
illuminates several barriers to effective and meaningful Consultation with Tribes, but also
provides suggestions to the EPA for more just and inclusive Consultation practices. The
recommendations for improving Consultation include Indigenizing Consultation, which will
create a more transparent, inclusive, and long-term relationship between Native Nations, the
EPA, and the environment.

iii

ACKNOWLEDGEMENTS
Boozhoo indinawemaaganidog. Tansi! Miigwech! Kinana'skomitina'wa'w!
I first want to acknowledge the Confederated Salish and Kootenai Tribes and each of the
individuals who gave their time to share their story and talk about how Consultation is and is not
working between sovereign nations. Miigwech! Thank you!
I am grateful beyond words to all those who have supported me throughout my graduate work
here at the Franke College of Forestry and Conservation at the University of Montana. I wish to
thank my Advisor, Brian Chaffin, for his patience, guidance, support, and shared interest in
seeking social and environmental justice. I have learned so much from him and will be forever
grateful for his influence on my work! I wish to thank my mentor, friend, and committee
member, Ruth Ann Plenty Sweetgrass-She Kills! Without her belief in me as an undergraduate
student and her continued support throughout my graduate work, I would not be here right now.
Ruth has been a constant source of encouragement and has guided me in conducting this research
using Indigenous Research methods and perspective. I wish to thank my committee member,
Vicki Watson, who also saw potential in me as an undergraduate and as a fierce defender of
environmental justice. I learned so much from Vicki about pollution, activism, and persistence! I
also want to thank my committee member, John Goodburn, who has always been a role model to
me and taught me how to conduct a literature review, taught me about forest ecosystems, and he
shared his appreciation for knowledge and understanding that have made an impact on my work!
I would like to thank our Associate Dean, Michael Patterson, who has been an unwavering
source of guidance and support since I returned to the University of Montana. He is an
inspiration to me and my work. Finally, a big thanks to UM Professors Ke Wu and Fred Peck,
and to Dean Nicolai and Aaron Brien of Salish Kootenai College.
I would not be here today without the love and support of my family and friends, some still with
us and some that have passed on. To my Mom and Dad, Miigwech! To my children, Liam and
Olivia, thank you for your constant patience with me as I returned to school to finish my
undergraduate degree and then went on to complete my graduate degree!
Finally, I need to thank the natural world. The trauma that impacted my life persisted like
pollution and left me without hope. Healing began when I started to explore and engage with all
of my relatives. Now, it is my turn to repay the gift and I hope that this work is one way to help
repair the damages that industry and development have had across the globe.
My thesis journey has been fraught with barriers, much like the Superfund process, however, I
see a light at the end of the long tunnel and feel hopeful that this research will result in changes
in policy and practice between the EPA and Tribal governments.

iv

Table of Contents
Chapter 1 Introduction .................................................................................................................... 1
Chapter 2 Background .................................................................................................................... 4
2.1 Why Consult with Tribes? The Federal-Tribal Trust Responsibility ................................... 4
2.2 Tribal History: Salish and Pend d’Oreille Tribes ................................................................. 6
2.2.1 The People ..................................................................................................................... 7
2.2.2 Home – Time Immemorial............................................................................................. 9
2.2.3 Change on the Landscape ............................................................................................ 12
2.2.4 Post-treaty Impacts to the People, the Land, the Water, and the Culture .................... 15
2.3 The U.S. Environmental Protection Agency....................................................................... 18
2.3.1 Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA) ............................................................................................................................ 19
2.3.2 The Evolving Superfund Law ...................................................................................... 21
2.3.3 How Superfund Works ................................................................................................ 23
2.3.4 Natural Resource Trustee ............................................................................................. 25
2.4 A Review of Federal Policies Guiding Consultation .......................................................... 28
2.4.1 EPA’s 1984 Indian Policy: CERCLA section 126 - Tribal Consultation .................... 28
2.4.2 President Clinton’s November 9, 2000 Executive Order 13175.................................. 30
2.4.3 President Obama’s November 5, 2009, Executive Memorandum on Tribal
Consultation .......................................................................................................................... 31
2.4.4 2011 EPA Policy on Consultation and Coordination with Tribes ............................... 31
2.4.5 Types of Issues Warranting Consultation .................................................................... 32
2.5 Other Issues Impacting Tribal Consultation ....................................................................... 33
2.5.1 Environmental Justice .................................................................................................. 33
2.5.2 EPA Supplemental Guidance (2016) ........................................................................... 35
2.5.3 Consideration of Tribal Treaty Rights and Traditional Ecological Knowledge in the
Superfund Remedial Program 2017 ...................................................................................... 37
2.5.4 EPA Regional Consultation Guidance ......................................................................... 39
Chapter 3 Methodology ................................................................................................................ 43
3.1 Introduction to Indigenous Approaches to Qualitative Research ....................................... 43
3.2 Overall approach and data collection methods ................................................................... 43
3.2.1 Research Questions ...................................................................................................... 44
3.2.2 Semi-structured interviews .......................................................................................... 44
3.2.3 Participant Observation ................................................................................................ 45
3.3 Data analysis ....................................................................................................................... 46
v

3.4 Case Study Description: Smurfit-Stone/Frenchtown Mill site, Clark Fork River, MT ...... 47
Chapter 4 Results and Discussion ................................................................................................. 50
4.1 The Frenchtown Mill: a history of abdicating Consultation responsibilities ...................... 50
4.1.1 Federal Trust Relationship Revisited – the basis for Consultation .............................. 50
4.1.2 The Frenchtown Mill: a history of contamination ....................................................... 50
4.1.3 Failure to Consult from the Beginning ........................................................................ 53
4.1.4 Recent Attempts at Consultation ................................................................................. 66
4.2 CSKT Perspective on Consultation – Analysis of Interviews ............................................ 69
4.2.1 Relationship with Place – Commitment and Connection ............................................ 72
4.2.2 Relationship with Water and the Fishery ..................................................................... 74
4.2.3 Contamination .............................................................................................................. 80
4.2.4 Consultation – CSKT Experiences and Perspectives .................................................. 82
4.2.5 Consultation – A Disconnection and Difference in Worldviews................................. 86
4.2.6 What “Clean Up” means – Contrasting CERCLA and Tribal Perspectives ................ 89
4.2.7 Transparency ................................................................................................................ 94
4.2.8 Indigenizing Consultation ............................................................................................ 97
Chapter 5 Recommendations for Improving EPA-Tribal Consultation Processes ..................... 100
5.1 Education .......................................................................................................................... 102
5.2 Consultation timing and placement .................................................................................. 105
5.3 Procedural and Policy Adaptations to Improve Superfund Consultation ......................... 107
5.4 Environmental and Social Justice ..................................................................................... 111
5.4.1 Restore the Ecological Integrity of an area ................................................................ 115
5.4.2 Let the area rest .......................................................................................................... 117
Chapter 6 Conclusions ................................................................................................................ 121
Personal Reflections on Positionality and the Research Process ............................................ 123
References ................................................................................................................................... 124
References Cited in Text ......................................................................................................... 124
Public Laws, Federal and State Code and other Legal Documents ........................................ 130
References Cited in Figures and Tables.................................................................................. 131

vi

List of Figures
Figure 2.1 Nɫʔay – Rattlesnake Creek and Clark Fork River, Missoula, Montana.. ...................... 7
Figure 2.2 Salish and Pend d'Oreille place names of the Lower Clark Fork River Valley. ......... 10
Figure 2.3 Salish encampment in the Missoula valley. ................................................................ 11
Figure 2.4 Hellgate Treaty negotiations, Člmé (Council Grove), July 1855 ................................ 13
Figure 2.5 Superfund sites: (a) Tar Creek, Oklahoma, former home of the Quawpaw Tribe; (b)
Love Canal; (c) Cuyahoga River. ................................................................................................. 20
Figure 2.6 Example of an EPA Tribal Consultation Notification Letter that is the initiation of
formal Consultation between the Federal agency and one or more Tribal Nations...................... 42
Figure 4.1 Waste water outfall and an overhead view of the discolored water entering the Clark
Fork River from the mill site (1958) ............................................................................................. 51
Figure 4.2 Pictures of mill and catching the bus before school with mill in background ............ 52
Figure 4.3 GASP protest outside the mill on Leap Day (1968) .................................................... 53
Figure 4.4 1984 EIS Checklist without Tribal Consultation included .......................................... 57
Figure 4.5 Evidence that no Consultation took place with the CSKT .......................................... 58
Figure 4.6 Mill discharge permit MT-0000035, DPHES (1986) .................................................. 59
Figure 4.7 Waste Dumps on mill site submerged in ground water and barrels with unknown
contents ......................................................................................................................................... 61
Figure 4.8 Clark Fork River Existing and Proposed Superfund sites ........................................... 63
Figure 4.9 Map illustrating locations of the industrial core, the waste dumps and sludge ponds,
the settling ponds and other mill features ..................................................................................... 65
Figure 4.10 Sludge ponds, waste dumps and settling ponds along the Clark Fork River ............ 66
Figure 4.11 Contamination passing through earthen berms into the Clark Fork River ................ 68
Figure 4.12 Interviewee text word clouds..................................................................................... 70
Figure 4.13 Relationship building to provide a thorough restoration. .......................................... 70
Figure 4.14 Influence and Connection of themes. ........................................................................ 71
Figure 5.1 Facts from a National Congress of American Indians report titled “Becoming Visible:
A Landscape Analysis of State Efforts to Provide Native American Education for All” (2019).
..................................................................................................................................................... 102
Figure 5.2 EPA Tribal Consultation At-A-Glance (2018) including Cree Medicine Wheel...... 104
Figure 5.3 Campbell (2019) Map showing Federally-recognized reservations within a 10-mile
proximity to a listed Federal Superfund site ............................................................................... 112
Figure 5.4 Map illustrating Federally listed or proposed Superfund sites in Montana............... 114
Figure 5.5 Map of State Superfund sites across Montana .......................................................... 114

vii

List of Tables
Table 2.1 1984 guidelines for EPA to consult with Tribal nations on Superfund sites ................ 29
Table 2.2 EPA classification of activities that may be appropriate for Tribal Consultation ........ 32
Table 2.3 Regional overview of Consultation and support procedures ........................................ 41
Table 5.1 Translation of research themes to recommendations for addressing challenges to
Consultation between the EPA and Tribal Nations. ................................................................... 100
Table 5.2 An alternative view of the progression of themes informing the recommendations to
improve Consultation. ................................................................................................................. 101

viii

Chapter 1 Introduction
Formal, government-to-government Consultation between sovereign nations is a process of
continuous relationship-building, a partnership and an agreement made with all points-of-view
included in the process, with results that have the fingerprint of all nations involved evident.
From implementation through to enforcement, Consultation in matters involving more than one
sovereign nation requires that each have an equal seat at the table. There are currently 574
Federally-recognized Tribes in the United States, with 63 State recognized Tribes (NCSL, 2020),
all of which are sovereign nations, each with unique cultures, languages, histories, laws, and
rights, which set them apart from individual States in the Union. The Federal Government is
obligated to work with Federally-recognized Tribes as sovereign nations in matters that have or
will impact each Nation’s people and places (reservations, treaty-protected areas)—a process
legally known as Consultation. The rules and laws guiding Consultation with Federallyrecognized Tribes were constructed by the United States government without input from any of
the Native American Tribes. The Environmental Protection Agency (EPA), as a Federal agency,
must uphold the Federal Trust responsibility as part of the U.S. government, which includes the
act of consulting with Federally-recognized Tribes on matters involving human health and the
environment on reservations or in aboriginal territories where some Tribes have, through
Treaties, reserved the rights to continue to hunt, fish, gather, among other activities.
Consultation between Tribes and Federal agencies in general, and specifically between the
EPA and Tribes, has not been successfully constructed nor implemented. In this thesis, I seek to
understand how Consultation is defined in Federal policy and perceived by Tribes, what is not
working, and what can be done to create inclusive and meaningful Consultation, specifically
between the EPA and Tribes, but relevant to all federal agencies. Native American Tribes are
Natural Resource Trustees in matters that may impact environmental resources held in the
Federal-Tribal Trust (legally, historically, ethically, etc.), but have not had adequate seats at the
table of natural resource management in the U.S., even despite major legal and administrative
advances such as a 1995 Executive Order on Federal-Tribal Consultation signed by President
Bill Clinton, continued agency guidance, favorable court rulings, etc. Nowhere is this a more
prominent issue than with regard to the listing, assessment, and cleanup of Superfund sites under
the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
administered by the EPA. Tribes and non-tribal resource managers approach a relationship with
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the Earth from two fundamentally different worldviews. This plays out in myriad ways, not least
of which is miscommunication, misunderstanding, and legal, administrative, and management
solutions that do not work for both parties (and/or are culturally inappropriate).
The Confederated Salish and Kootenai Tribes (CSKT) are Natural Resource Trustees across
their aboriginal homelands, which includes, nmisuletkʷ, the Clark Fork River. A river, who’s
beauty and service have been impacted by over a century of pollution and degradation, which
impact the entire river ecosystem, and which also impacts human health. When the sovereign
Nation of the Confederated Salish and Kootenai Tribes (CSKT) signed the Treaty of Hell gate in
1855 granting the United States government use of their home, it was in exchange for: continued
rights to hunt, fish and gather in their homelands; guaranteed access to food resources limited by
the transfer of land; access to medical care, and access to education equal to that of the rest of the
people living in their home were granted. The Tribes asked for protections as encroachment from
the east was creating increasing land battles between Tribes like the Blackfeet and the CSKT, as
well as relief from the ongoing genocide pressuring many around them.
The United States Constitution and numerous judicial decisions have confirmed that Treaties
are Supreme Law of the Land. Yet, the United States has not upheld any of the 370 treaties
signed with Native Nations, and the laws and processes that govern the environment and people
were not co-constructed with any of the 574 Federally-recognized Tribes of the United States.
The goal of the research presented herein was to get to the root of this conflict and
misunderstanding to inspire more culturally appropriate policy for involving Tribes in the
management of natural resources, specifically within the arena of Superfund cleanup and
landscape restoration and recovery. In this thesis, I follow a case study of the CSKT relationship
with the Smurfit-Stone/Frenchtown mill site and the state DEQ and Federal EPA processes to
assess, remediate, and/or restore the landscape. The proposed Superfund site was the location of
a kraft pulp and paper mill that operated from 1957-2010 and was a major polluter to the greater
Five-Valleys area. Throughout its history there has been no real Consultation despite the fact that
the mill sits within the Aboriginal Territories of the CSKT and it directly impacts the Tribal
Treaty right to hunt, fish, and gather in aboriginal territories. The impacts of air, land, and water
pollution left behind by the mill’s operations continue to have an impact on Tribal Trust
Resources, including the CSKT right to hunt, fish and gather in usual and accustomed places.

2

My methods for analyzing this case study include a policy analysis, direct observation, and
semi-structured ethnographic interviews with involved Tribal members and representatives.
Through this work, I articulate a foundation for creating (or amending) policy that better reflects
a Native worldview in an effort to be more inclusive, culturally relevant, and effective for
sustainable management of our shared landscapes. To achieve this, I analyze the literature and
my interview data to identify barriers to effective Consultation between the EPA and Tribes,
from the absence of American Indians in the American education system to poor and culturally
insensitive timing and placement of current Consultation efforts. For example, I highlight
findings such as the absence of American Indians in the American education system has resulted
in antiquated and archaic views which contribute to an ongoing position of invisibility in the
system, as well as in all aspects of American life and governance, including the Federal-Tribal
relationship. This invisibility, or lack of accurate understanding of who the Tribes are, directly
impact Tribal members health and well-being and the well-being of the environment.
Environmental and social injustices are at the heart of the problems surrounding the failure
and lack of Consultation. The EPA’s failure to adequately consult Tribes in a government-togovernment relationship is the result of sacrifices made to allow development and industry to
remain productive, the alienation of Tribal Nations in policy construction and enforcement, and
residual racism, all of which negate Tribal Treaty rights and negate the importance of protecting
the environment.
In the pages that follow, I begin this thesis with an overview of Consultation between Tribal
Nations and the U.S. government, specifically through one Federal agency, the EPA. In Chapter
2, I first discuss the history of three Tribal Nations, the Salish, Kootenai and Pend d’Oreille
Tribes and their relationship with the proposed Smurfit-Stone/Frenchtown Mill Superfund site
(hereafter “the Mill”). I also describe the creation of the EPA and the changing policies that
govern EPA Consultation with Native Nations. In Chapter 3, I describe the methods employed
for collecting original data for this thesis research, which include Indigenous research
methodologies approach that allows me to maintain focus on an Indigenous lens throughout the
thesis. In chapter 4, I share the synthesis of my literature review, policy analysis, and the data
analysis from the interviews. In this chapter I discuss the results of this research, and I will detail
the progress made toward answering my research questions. In Chapter 5, I share
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recommendations for Indigenizing Consultation to create a more transparent, inclusive, and longterm relationship between Native Nations, the EPA, and the environment.

Chapter 2 Background
2.1 Why Consult with Tribes? The Federal-Tribal Trust Responsibility
There are 574 Federally-recognized tribes (Federal Register 2020; BIA 2020) within the
United States. Each tribe is an independent, sovereign nation, responsible for setting
environmental standards, making environmental policy, and managing environmental programs
for its people. The U.S. government has a specific legal relationship with Federally-recognized
tribes, a relationship which acknowledges tribes as autonomous, sovereign governments and it
acknowledges the federal government’s tribal trust responsibility. The federal government’s trust
responsibility is expressed in the U.S. Constitution, International law, Colonial and U.S. treaties,
federal statutes, case law, and executive orders between the federal government and Native
American tribes (COIA 2012; Committee on Indian Affairs 2012; EPA 2012c). It applies to all
federal agencies. The Federal Trust responsibility is articulated in common law and statutory law
which requires the government to protect resources and tribal sovereignty. The Trust
responsibility can also be dynamic. For example, U.S. Senator, Daniel Akaka of Hawaii worked
hard to pass legislation that would recognize Native Hawaiians as Indigenous in order to allow
the people of Hawaii to receive federal recognition and benefits, but those attempts failed to pass
the Senate and House (Climer 2018). However, his efforts helped to illuminate and further
protect the rights already established for Native American Tribes. Senator Akaka succinctly
summed up the Federal-Tribal Trust: “A trust relationship carries with it legal, moral, and
fiduciary obligations that are incumbent upon the Federal Government to uphold” (COIA 2012).
This trust responsibility originated in the treaties through which Indian tribes ceded large
portions of their aboriginal lands to the United States in return for assurances that they would
protect tribal rights as self-governing nations within the lands reserved (reservations) and certain
rights (e.g. aboriginal hunting, fishing, and gathering rights) to aboriginal territories outside of
reservations (LLC 2017; EPA 2012c) The trust responsibility is interpreted in different forms,
depending on how it is invoked. The legal body of Federal Indian Law in the U.S. was founded
with the signing of Treaties between Native Nations and the United States government. The legal
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authority of treaties was established in the Supremacy Clause, of the U.S. Constitution, Article
VI, clause 2 (Mills 2019). The legal understanding and significance of treaties was established in
court cases, beginning with Cherokee Nation v. Georgia (1831); Chief Justice Marshall applied
the Supremacy Clause definition of the “primacy” of treaties to his designation of Indian tribes
as both “nations” and “dependent” (Mills 2019). In so doing, Chief Justice Marshall articulated
Tribes as domestic dependent Nations, sovereign Nations politically responsible to their people,
but also dependent on the United States for protection (Mills 2019). Article I, section 8, clause 3
of the U.S. Constitution vested Congress with the power to “regulate commerce with foreign
nations, and among the several states, and with Indian tribes.” Chief Justice Marshall also noted
that this clause set tribes apart from foreign nations, furthering the concept of domestic
dependent nations; he noted that it is a “…peculiar and cardinal distinction which exists nowhere
else in domestic or international law” (Cherokee Nation v. Georgia 1831: 1, 16).
In Worchester v. Georgia (1832), Judge Marshall determined that tribes “had always been
considered as distinct, independent political communities retaining their original natural rights….
[T]he treaties and laws of the United States contemplate the Indian territory as completely
separated from that of the states; and provide that all intercourse with them shall be carried on
exclusively by the government of the union” (Worcester v. Georgia 1832: 515, 557). Federal
courts continue to acknowledge tribes as separate and independent from states in the
development of federal Indian law (Mills 2019). Treaties remain a “significant component in
defining the federal relationship with Indian tribes and insulate inherent Indian rights from state
intrusion” (Mills 2019: 3-4).
There are three basic Indian canons employed by the Court. First, treaty language must be
construed as the Indians would have understood it, and the rights reserved by treaties remain
intact unless Congress has expressed clear and unambiguous contrary intent…. Second,
Indian treaties must be construed liberally in favor of the Indians…. Finally, ambiguities in
the treaty language must be resolved in favor of the Indians…. These interpretive rules
reflect the Court’s understanding that a ‘treaty was not a grant of rights to the Indians, but a
grant of right from them—a reservation of those not granted.’ (Mills 2019 citing United
States v. Winans 1905 at 371, 381)
Federal Courts began to look carefully at treaty language and gave deference to Tribal
interpretation at the time of the signing (Mills 2019; U.S. v. Winans 1905). Continued access to
aboriginal territories was imbedded in the treaties signed with Territorial Governor Stevens,
which include the CSKT, guaranteeing continued rights to hunt, fish, and gather throughout their
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aboriginal homelands (Mills 2019; Hellgate Treaty 1855). The interpretation of treaties and the
consideration of the Canons of Construction are critical to the continued protection of the rights
of Tribal peoples and the importance of the Federal government to uphold those rights (Mills
2019).
Off-reservation usufructuary rights remain essential to the very identity of the Tribes and
tribal people who exercise them today. (See, e.g., We Are All Salmon People, Columbia River
Intertribal Fish Commission (FiveCrows 2018), and Spirit Food and Sovereignty: Pathways for
Protecting Indigenous Peoples' Subsistence Rights (Dussias 2010).)
The federal trust relationship is one deeply rooted in American history, reaching as far back
as colonial contact, recognizing Native American tribes as sovereign nations, necessitating
government-to-government Consultations, and requiring federal agencies to consider and consult
tribes prior to taking actions that impact tribes and tribal resources. In the remainder of this
thesis, I employ a case study of the Confederated Salish and Kootenai Tribes’ relationship with
the Federal government, specifically the EPA, in regard to the Smurfit Stone-Frenchtown kraft
papermill site located on the Indigenous territories of the Tribes. Pollution from the Mill since its
construction has impacted Treaty resources of the Tribes, and thus any federal actions on the site,
including permitting under various environmental laws and the consideration of the site under
CERCLA, should have resulted in official Consultation with the Tribes—but it did not. To begin
a review of this case of failed Consultation, I first provide a history of the CSKT, as well as
important history of the EPA, CERCLA, and the policies that guides the EPA’s approach to
Federal-Tribal Consultation.
2.2 Tribal History: Salish and Pend d’Oreille Tribes
Sncle, Coyote, travelling the land, killing natisqeluxtn, the people-eaters, or monsters.
Coyote made the world safe for the people who were yet to come. He prepared the land
and made it good. He showed us how to live in a good way, and also how not to live, and
the consequences of both good and bad action (SPCC 2005,1).
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Figure 2.1 Nɫʔay – Rattlesnake Creek and Clark Fork River, Missoula, Montana. Oil painting by Tony Sandoval,
2003, courtesy Salish-Pend d’Oreille Culture Committee (2020).

2.2.1 The People
The Salish, Pend d’Oreille, and Kootenai tribes have lived in the areas now known as
Western Montana, Northern Idaho, Eastern Washington, and into Canada, since time
immemorial (SPCC 2005). The Tribes have oral histories that tell of the glaciers, ice dams and
of massive flooding (SPCC 2005; Smith 2010). Glacial Lake Missoula, a vast water body caused
by glacial advance across the Clark Fork River, drained for a final time roughly 13,000 years ago
(Alt 2001; Smith 2010). Coyote stories (e.g. creation stories) also tell of enormous animals and
monsters, much like the prehistoric animals of the Pleistocene (Smith 2010). The correlations
between Coyote stories and geologic events like glacial activity and the draining of Lake
Missoula, illustrate a relationship with this area that may have existed for 40,000 years (MTOPI
2015).
Coyote stories are the great spiritual literature of the Salish and Pend d’Oreille people,
and a reflection of the length and depth of the collective tribal memory. Coyote stories
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tell of glacial lake Missoula, of glacial retreat, and the establishment of seasons we know
today” (SPCC 2005, 8).
The Tribes are connected with the land, the water, and the animals which has led to a longsustained way-of-life as evidenced by the abundance of species like bull trout, a salmonid
requiring cool, clear, connected river systems (Smith 2010). The tribes hunted and gathered and
they fished the waters across the land. Thomson Smith, Salish and Pend d’Oreille Tribal
Historian, wrote about the importance of listening to the Elders in order to best understand the
tribes:
…we need to listen first to the sqʷllum̓t -- the ancient tribal stories of the creation and
transformation of the world and its creatures.
These sacred legends tell of Snc̓ l̓é, Coyote, who traveled across the land, killing the
naɫisqélixʷtn -- the people-eaters or monsters. Coyote prepared the world for the human
beings who were yet to come. He told how things would be in future time. He showed how
to live in a good way -- a way of respect for other people, and also for the animals and
plants, the land and water, upon which the people depend.
Through these stories, the elders teach -- and the children learn -- the consequences of
both good and bad actions. Coyote showed that by living the right way, people would
always have sustenance and good fortune (Smith 2010, 1).
The tribes once lived as one great Salish nation until the population reached a point at which
there were too many people to feed from the resources that could be obtained in one place. In
response, the Salish nation dispersed. Groups or clans migrated in different directions. Over
time, they developed into the many tribes and many dialects of the Salish language family,
reaching from Montana westward to the Pacific coast and including the Salish (or Bitterroot
Salish), Pend d’Oreille, Kalispel, Coeur d’Alene, Spokane, Colville, Okanagan, Shuswap, and
others (Smith 2010). The Missoula area was common ground to many tribes, including the
Bitterroot Salish, the Pend d’Oreille of the Flathead valley and the Kootenai tribe of the upper
Flathead valley and areas to the west (SPCC 2005; Smith 2010). Although these three tribes had
different homelands and different customs, “at the center of the tribal cultures lay a deeply
ingrained ethic of reciprocity between people, and between people and the land” (Smith 2010,
10).
All three tribes have names that were misinterpreted or given as a means of identifying a
band. The tribe is Séliš (pronounced SEH-lish) and the English interpreted that as “Salish.”
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“Pend d’Oreille” is the French word for earring, which was how the French fur traders referred
to the people because men and women traditionally wore shell earrings. The tribe name is Ql̓ispé
(pronounced Kah-lee-SPEH), and is interpreted in English as Kalispel (MTOPI 2015). The
Kootenai tribe know themselves as the Ktunaxa (pronounced tun-AH-hah;), a word that also
denotes the Tribes’ sovereignty. Ksanka is the name of the band of Ktunaxa living in the
Flathead Lake region (MTOPI 2015).
From the beginning of time the Sun and the Moon were brothers and they produced the
powerful life force for all earthly creations. The Sun and Moon transformed all beings
who chose to live on this earth into physical forms and assigned them with a domain and
complementary tools. The concept of interdependence that maintains the delicate balance
of the natural world is intrinsic to Ktunaxa culture (MT Office of Public Instruction 2015
citing information provided by the Kootenai Culture Committee).
2.2.2 Home – Time Immemorial
The Salish and Pend d’Oreille tribes lived in bands throughout the drainage systems of
Flathead, Clark Fork and Pend d’Oreille rivers in Western Montana, Northern Idaho, and Eastern
Washington. They travelled across their land using canoes on the waterways and they walked to
hunt, fish, and gather food and plants used as medicines (SPCC 2005). “In traditional sign
language, the gesture for Qlispé (Kalispel or Pend d'Oreille) simulates a stroke with a canoe
paddle” (Plummer 2007). The people lived each day considering their future generations. The
Tribes shared information over millennia about places which provided necessary sustenance, the
knowledge about safe passages to hunting grounds and the understanding about the appropriate
time to head east to the Buffalo or out to the meadows for camas. The Clark Fork River was an
important source of food, water, and it was a known passage to family to the west (Plummer
2007). The aboriginal territory of the Ktunaxa Nation reaches across the Columbia River Basin,
the Rocky Mountain Region, and the Northern Plains (MTOPI 2015). The Ktunaxa lived in
seven bands in relation to where they spent the winter months.
Respect, reciprocity, responsibility and relationship are key components in the Tribes’ wayof-life. These tenets are woven into the lessons and knowledge passed down through generations,
guiding the mental, physical, emotional, and spiritual health and well-being of tribal members of
the past, present and those yet-to-come. The interrelationship that the tribes established with the
land, was “gained through living through thousands of years in one place” (SPCC 2005, 21).
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Respect was held for all living things, which included water and earth: “[t]o ensure the plants
and animals we depend upon would be sustained for generations to come….” (SPCC 2005, 21).
Since time immemorial, the Ktunaxa have coexisted with Mother Earth’s creations in
their natural habitat. Kootenai stewardship prescribes the utmost respect and protection
for all elements of the natural world. As guardians, Ktunaxa people believe that life has
little value without a true appreciation for the environment and a genuine regard for all
that is sacred (MTOPI 2015).
The three Tribe’s relationship with the natural world allowed them to survive and thrive. The
place names reflect a long relationship they have with the world around them. “Embedded in the
place names, in the stories of places, in the way those places were used by tribal peoples from
time immemorial” (SPCC 2005, 35). For example, one account states that “When we begin to
see the blossoms of the sy´ey´e? (juneberry) we know the bitterroot is ready (first major food to
come out after a long winter)” (SPCC 2005, 24). Observation and experiment resulted in a deep
understanding of the physical and natural world. “The yearly cycle of life of the Salish and Pend
d’Oreille people was based on a deep spiritual connection to the land… and an intimate
knowledge of fluctuating cycles across seasons, years, and centuries” (SPCC 2005, 32).

Figure 2.2 Salish and Pend d'Oreille place names of the Lower Clark Fork River Valley (Used with Permission by
the SPCC 2020).
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Sustenance came in many forms. Bitterroot, camas, and other roots were harvested. Berries
like service and huckleberries, choke cherries and elderberries were gathered. The Tribes hunted
elk, deer, moose, bear, buffalo and other animals. For a very long time, the streams and rivers of
the tribes’ homeland were teaming with copious species of fish. Bull trout was a crucial link to
survival and the place names across the west side of the continental divide, illustrate the
connection the tribes had with place and with the resources the places provided (Smith 2010).
The tribes managed areas with the use of fire to increase plant productivity, which benefitted
wildlife and increased their own food sources such as huckleberry production (Smith 2010).
“The winter season involved trapping, ice fishing, and some hunting. Cold weather brought
families inside and women made and repaired clothing while the men made and repaired tools
and weapons. Coyote stories were brought out with the first snow. This was a sacred and happy
time when ceremonial dances would be held” (MTOPI 2015, 33).
Place names are significant markers of how that the Salish and Pend d’Oreille peoples
fostered a relationship and a deep understanding of the ecology and geography of the region. The
tribes knew what to do to survive because of the relationship that they formed with their home.
When the elders talk about the old ways, they do mention occasional food shortages and
times of scarcity. But they emphasize that the ancestors were able to respond effectively
to these crises by drawing upon their profound knowledge and understanding of their
homeland, and their intimate relationship with the plants and animals (Smith 2010, 36).

Figure 2.3 Salish encampment in the Missoula valley (University of Montana Archives).

11

M̓a ɫu es šʔi ɫu cwičtn y̓e st̓úlixʷ, qʷamqʷmt y̓e st̓úlixʷ. X̣est y̓e st̓úlixʷ.
In the beginning, when I saw this land, it was beautiful. This land was good.
Esyaʔ, esyaʔ u it cniɫc u es xʷisti ɫu puti tas xʷʔit ɫu suyapi.
Everything, all things were used from the land when there were not many white people.
Kʷem̓t esyaʔ ye qe sewɫkʷ ye qe nsisy̓etkʷ u x̣est es momoʔop. X̣est es en̓esi.
All our waters, our creeks were flowing along good. It was going good.
L šey̓ ye l sewɫkʷ u ɫu xʷʔit ɫu xʷixʷey̓uɫ -- ɫu sw̓ew̓ɫ ɫu tʔe stem̓.
It is there in the water -- that is where there were many animals -- fish and other things.
Kʷem̓t šey̓ še nk̓ʷúlexʷ qe sqʷyúlexʷ ɫiʔe l sewɫkʷ....
And by that, we were wealthy from the water....
Mitch Smallsalmon, 1977 (Smith 2010, 2).
2.2.3 Change on the Landscape
A member of the Lewis and Clark group brought back the news that there was a bounty of
beaver in the west, which triggered an explosion of fur trade and the near eradication of furbearing species such as beaver. “It introduced to the region a new and alien economic system,
and a set of cultural beliefs very different from those of Indian people. Where tribal people used
animals directly for food or hides or other materials, the fur traders and trappers killed animals
for money” (MTOPI 2015, 32). The tension in buffalo country grew as tribes were forced to
compete for areas not settled. Western commerce had an immediate effect on the tribes’ ability to
move with ripening berries and migrating herds. Trappers eliminated beaver from areas in part to
prevent competitors succeeding in the fur trade (MTOPI 2015).
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Figure 2.4 Hellgate Treaty negotiations, Člmé (Council Grove), July 1855. Gustavus Sohon drawing, courtesy
National Anthropological Archives, Smithsonian Institution.

Territories were sectioned out and negotiations attempted across the west in order to establish
reserved areas for tribes and open up the rest of the territory for settlement and expansion of the
country. Isaac Stevens was the Superintendent of Indian Affairs and the newly appointed
Territorial Governor in 1854 (SPCC 2005, 112). Stevens was working his way throughout the
west to meet with Tribal leaders to negotiate treaties. “Treaties are constitutionally protected;
government-to-government agreements creating long-term, mutually binding commitments”
(SPCC 2005).
Chief Victor of the Salish, Chief Alexander of the Pend d’Oreille and Chief Michel of the
Kootenai, met with Stevens at Člmé, now known as Council Grove State Park, on the 16th of
July 1855.
Člmé is near one of the important for of the Clark Fork River, a place called NcxwotewsSomething growing by the edge of the water. From this place, major trails led through
Snlpu pAm, up Evaro Hill, and into the Jocko and Mission Valleys. To the south, trails
led toward Tmsmli Lolo and the Bitterroot valley, and over the mountains into Idaho. To
the west, people continued by foot, horseback, and canoe down the Clark’s Fork River
toward Qw?el (Frenchtown) and all the way in to Northern Idaho and Eastern
Washington. To the east lay Ntay (Missoula) and the trail up the Clark Fork and
Blackfoot Rivers, the main routes taken to bison, east of the mountains (SPCC 2005, 44).
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The meeting was between people who lived in very dissimilar ways, speaking different
languages, and who came with colliding objectives. The three tribes wanted ‘protection’ from the
neighboring Blackfeet tribe, as conflict increased in traditional buffalo hunting grounds (SPCC
2005). There were issues of intercultural communication confusion which lead to
misunderstandings and foul play. The Tribes entered the negotiations “assuming they were going
to formalize an already recognized friendship. Non-Indians came with the goal of making official
their claims to native lands and resources” (SPCC 2005, 112).
Article 1 of the Treaty established the boundaries of land that the tribes were relinquishing to
the United States: “The said confederated tribe of Indians hereby cede, relinquish, and convey to
the United States all their right, title, and interest in and to the country occupied or claimed by
them” (Treaty of Hellgate 1859). Article 2 designated the boundaries of the Flathead
Reservation, articulating that non-Indian settlement would be isolated to off-reservation land:
“Guaranteeing however the right to all citizens of the United States to enter upon and occupy as
settlers any lands not actually occupied and cultivated by said Indians at this time, and not
included in the reservation above named” (Treaty of Hell Gate 1859). Tribal Leaders were able
to assert the right to live as they had been living for many thousands of years, on and off the
newly designated reservation. In Article 3, The Treaty of Hellgate guaranteed:
the exclusive right of taking fish in all the streams running through or bordering said
reservation is further secured to said Indians; as also the right of taking fish at all usual
and accustomed places, in common with citizens of the Territory, and of erecting
temporary buildings for curing; together with the privilege of hunting, gathering roots
and berries, and pasturing their horses and cattle upon open and unclaimed land (Treaty
of Hellgate, 1859).
The Salish Chief was told by Stevens that their home, the Bitterroot valley, would be
surveyed for a reservation, so Chief Victor signed the treaty. Stevens did not follow through with
his promise. The Valley was “opened for settlement” (SPCC 2005) but almost 300 Salish tribal
people stayed in their homeland until the gold rush arrived, and the tribal members were forcibly
relocated to the Flathead reservation (SPCC 2005). The Hellgate Treaty of 1855 was ratified by
Congress and signed by the President in 1859 (MTOPI 2015). Over 20 million acres were ceded
in the Hellgate Treaty of 1855, and 1.3 million acres was set aside for the Flathead Reservation
(SPCC 2005, 113). The tribes ceded the territories in good faith that the U.S government would
stand by its’ promises.
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Stevens was intent on obtaining cessation of the Bitterroot valley from the Salish. Chief
Victor strongly resisted Stevens demand that the tribe move to the north. The Salish
leader maintained the policy that had been the hallmark of Salish relations with nonIndians since the time of Chief Three Eagles and the encounter of the Lewis and Clark
expedition, a steadfast pledge of friendship and non-violence toward whites and an
equally committed refusal to accept unjust terms (SPCC 2005, 113).
Chief Victor died in 1870, and his son, Sɫm̓ x ̣e Q̓ wox ̣qeys (Claw of the Small Grizzly Bear
or Charlo), was chosen as their next chief. White settlers convinced “President Grant to falsely
declare that the survey required by the treaty had been completed, and that it had determined that
the Salish would be better off on the Jocko (or Flathead) Reservation” (MTOPI 2015, 33). In
1872, after Chief Charlo refused to agree to the removal of the Salish from the Bitterroot valley,
James Garfield submitted a document with an “x” to suggest that the Chief had agreed to the
removal of the tribe from their home (MTOPI 2015).
The Hellgate Treaty set into motion catastrophic losses of culture, resources, and
relationships. It is considered as a “defining moment for the tribes” (SPCC 2005, 44) and it “it
continues to form the legal framework for the relationship between the Confederated Salish and
Kootenai tribes and the U.S. government” (SPCC 2005, 44).
2.2.4 Post-treaty Impacts to the People, the Land, the Water, and the Culture
From the inception of the reservation system until passage of the Indian Reorganization
Act, Indian people had lost control over their own destiny (MTOPI 2015).
Staying in one place was not the way the tribes lived and thrived. The restricted access to
food, adequate shelter, and culture created many challenges for the people. When and if tribal
members attempted to exercise their guaranteed right to hunt, fish, and gather on their ancestral
territories, they were met with hostility and violence (MTOPI 2015). The growing United States
passed the Dawes Severalty Act in 1887, a policy designed to “dismantle tribal land” (MTOPI
2015, 34). Allotment was a means of partitioning out reservation as lots to tribal members, and
all “unclaimed” land would then be considered “surplus” and was opened up for non-Indian
settlement (MTOPI 2015).
The act was justified as helping Indians make the transition from hunting-fishinggathering to agriculture. Its primary effect, however, was to transfer ownership of land
from Indians to non-Indians. Over the following 47 years, the Allotment Act would
reduce native lands across the United States by 65%, from 136,394,985 acres in 1887 to
about 48 million acres in 1934 (MTOPI 2015, 33).

15

Despite oppression and a severe disruption to their lives, the tribes kept community and
culture central to their daily lives. The Catholic Church and the U.S. government worked
endlessly to assimilate tribal people and eliminate traditional ways. Actions like the formation of
a Court of Indian Offences, an authority created to “outlaw most tribal ceremonies and
gatherings” (MTOPI 2015, 36). The church constructed boarding schools, where children were
taken from home and made to work to keep the school operational (MTOPI 2015). The rapid
development of the U.S. West created chaos, incomparable loss, and a fracturing of identity.
“Religious entities became agents of the government, setting up missions, dispossessing
aboriginal people of their lands, their religion, their language, based upon theories of racial
superiority” (Wilson 2008, 46).
In 1904, the Flathead Allotment Act was passed and the tribes suddenly lost a majority of the
reservation to non-Indian settlement. It was considered a, the “usurpation of resources” (MTOPI
2015, 35) and the tribes immediately became a “minority population with their own reservation”
(MTOPI 2015, 35). In 1934, Allotment Act was terminated with the creation of the Indian
Reorganization Act (IRA). The IRA allowed the tribes to begin buying back the land that was
allotted out for almost 30 years. Currently the tribes have regained almost 65 % of their reserved
land (MTOPI 2015) (SPCC 2005, 119). It has been extremely challenging to heal from the
devastating losses that the tribes have been faced with, but they have kept their culture and alive
and the tribes continue to honor their traditional ways. “The reversal of cultural loss has been
even more difficult than the reacquisition of the land base” (SPCC 2005, 119).
The Wheeler Howard Act, or the Indian Reorganization Act of 1934, was in response to the
Meriam Report of 1928, which detailed the appalling conditions that tribal people were being
forced to live in. Findings of the survey “shocked the administration since it called for radical
revisions in almost every phase of Indian affairs” Most importantly, it condemned the Allotment
Act as having had a disastrous effect on Indian communities and economies (MTOPI 2015, 36).
The Confederated Salish and Kootenai Tribes became the first tribe in the nation to
incorporate under the terms of the IRA in 1935 (MTOPI 2015). Even with the facts before them,
Congress continued work at assimilating Native Americans and proposed terminating the federal
relationship that tribes have with the United Stated government (MTOPI 2015). The Indian
Relocation Act of 1954 was another policy attempt to assimilate the tribes and extinguish
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traditional ways by moving tribal members to large cities to become a part of the new American
society.
In 1975, Congress passed the Indian Self-Determination and Education Assistance Act,
which allowed tribes to take control of federal programs on their reservations (MTOPI 2015).
The tribes created Culture Councils with “the mission of preservation and revitalization of the
traditional cultures and languages” (SPCC 2005, 120).
Reintegrate traditional culture into the decision-making structure of tribal government
from which it was formally excluded in 1935 after the reconstitution of the tribes under
the terms of the Indian Reorganization Act, which phased out traditional chiefs. During
the 1980’s, each of the Cultural committees established Cultural Resource Protection
Programs, designed to safeguard cultural sites on and off the reservation. (SPCC 2005,
120)
The tribes have committed to the protection of the environment, just as they have since time
immemorial. The Confederated Salish and Kootenai Tribes (CSKT) were the first Indigenous
nation in the U.S. to establish a Tribal Wilderness Area in 1982. The tribes have chosen against
modifications to the environment for profit, like hydroelectric dams and pipelines (SPCC 2005).
The tribes have developed an outstanding natural resource department, “founded on the cultural
value of respect expressed by the Salish-Pend d’Oreille Culture Committee” (SPCC 2005, 121).
The tribes have also set aside more than 60,000 acres reserved exclusively for tribal members
and their families. Cultural and environmental awareness formed a key part of the Tribes’
response to a wide variety of issues including protection of air quality to the restoration of
fisheries (SPCC 2005, 121).
The Confederated Salish and Kootenai tribes have experienced tremendous and tragic losses,
but because of the strength and power of their cultures, they have been able to assert their right to
live the way they have lived since time immemorial.
For the Confederated Salish and Kootenai tribes, the twentieth century was marked by a
persistent effort to preserve and restore tribal sovereignty, traditional culture, and the
environment so integral to our culture. Despite the misunderstandings, the injustice, the
loss, and the tragedy, there is also hope to be taken from this history. Continuing to work
together to create a deeper understanding of our history. A reconsideration is essential, if
we are to reach a different relationship…if the next 200 years are to be seen by our
descendants as an era of greater respect, and of deeper understanding (SPCC 2005,
122).
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The degradation of natural resources across Indian lands is a persistent and acute issue.
Impacts to the environment directly impact the Tribes ability to live healthy lives. There are over
40 State and approximately 15 Federal Superfund sites on the aboriginal territories of the Salish,
Kootenai, and Pend d’ Oreille tribes. The Clark Fork River has place names referring to areas
teeming with Bull trout; this species was listed as Threatened under the Endangered Species Act
in 1998 due to declining numbers because of profound habitat degradation. The tribes are
Natural Resource Trustees and they are sovereign nations, with responsibilities to protect and
preserve the land, water, and air for generations to come. In order to fulfill this obligation, tribes
need to be included in the Superfund process and consulted with in a meaningful way.
Our stories teach us that we must always work for a time when there will be no evil, no
racial prejudice, no pollution, when once again everything will be clean and beautiful for
the eye to behold—a time when spiritual, physical, mental, and social values are interconnected to form a complete circle. – Salish and Pend d’Oreille Culture Committee
(SPCC 2019 from Flathead Watershed Sourcebook website 2019).

2.3 The U.S. Environmental Protection Agency
The Environmental Protection Agency (EPA) was created in December of 1970 by Executive
Order in response to severe cases of environmental pollution and to organize agencies at multiple
scales across the U.S. (national, state, and local) under one federal direction (EPA 2017a). The
mission of the EPA is to protect human health and the environment by enforcing regulations
passed by congress (EPA 2017a; Moffat, 2019).
EPA duties are dictated by statutes such as the Clean Water Act and Clean Air Act and
include: setting tolerable limits of pollution; establishing timelines for industry polluters to come
into compliance with current standards; coordinating with tribal, state, and local governments to
support clean-up efforts; and establishing local environmental standards. The EPA has final
authority in enforcement of federal pollution policies (Moffat, 2019).
‘Midnight dumping’ of toxic wastes led to the passage of the Resource Conservation and
Recovery Act (RCRA) in 1976 (42 U.S.C. §6901) establishing EPA jurisdiction on the
manufacturing and disposal of toxic pollutants ‘to control hazardous wastes from cradle to grave’
(EPA 2019a). That same year, Congress passed the Toxic Substances Control Act (TSCA),
giving EPA the authority to institute controls on toxic chemicals that pose a hazard to human
health and the environment (EPA 2017d). The growing number of environmental disasters in the
1970’s like the Federal State of Emergency at Love Canal, New York in 1978, led to extensive
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Congressional hearings on hazardous waste across the country and the dangers posed by releases
into the environment (EPA 1992).
2.3.1 Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA)
The concept of “Superfund” was created with the passage of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (CERCLA) (42 USC §
9607(f)). Congress responded to dangers posed by abandoned or uncontrolled waste with the
development of the Superfund program in order to: respond to emergencies, gather information,
find the responsible parties, and progress toward the eventual clean-up of contaminated sites
(EPA 2017a). CERCLA created a tax on chemical and petroleum industries in addition to
providing Federal authority to respond to threats to human health and the environment. In the
first five years of Superfund, $1.6 billion was generated, creating a trust fund, or Superfund
(EPA 1992).
Industries across the country discharged harmful waste into Americas’ air, land, and water
until hazardous conditions were visible across the country (e.g., Tar Creek, Oklahoma; Love
Canal; fire on the Cuyahoga River; see Figure 1). The environmental impact of industry over the
early- to mid-20th century was a rapid degradation of resources. The EPA response to addressing
threats to human health and the environment has evolved over time due to fluctuations in
enforcement, issuance of liability, definitions of rights and responsibilities and the definitions of
what triggers a threat, and a fluctuating commitment of the EPA to enforce and follow through
with Consultation with Sovereign Nations.
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Figure 2.5 Superfund sites: (a) Tar Creek, Oklahoma, former home of the Quawpaw Tribe; (b) Love Canal; (c)
Cuyahoga River.

The Tar Creek area of Oklahoma, the notorious Love Canal, and the multiple Cuyahoga
River fires were a few of the environmental catastrophes which prompted Congress to pass
CERCLA in 1980 (EPA). The term, “uncontrolled release of hazardous substances,” was the
driver for the creation of a law that could respond to catastrophic contamination of land, air, and
water resources across the country. Congress established a special tax on chemical and petroleum
industries which provided a response and clean-up fund known as Superfund. The tax gathered
was used to help pay for EPA response to environmental releases of hazardous substances. From
June 30, 1981- September 30, 1982, the Internal Revenue Service reported that the tax on the
petroleum and industry provided $367,718,990 to the Superfund (IRS 1982).
In 1982, a protest at a landfill in North Carolina shed light on a disproportionate number of
toxic sites affecting low-income and minority communities, leading to a united environmental
justice movement that remains active today (EPA 2019a).
The EPA has been responding to hazardous and toxic waste threats for 49 years. The EPA
specifically responds to releases of hazardous substances into the environment. Releases under
CERCLA include: spilling, leaking, pumping, pouring, discharging, injecting, escaping,
leaching, dumping, disposing, and/or emptying. CERCLA hazardous substances include
substances that are regulated under the Resource Conservation and Recovery Act of 1976
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(RCRA), the Clean Water Act of 1972 (CWA), the Clean Air Act of 1970 (CAA), and the Toxic
Substances Control Act of 1977 (TSCA).
The National Contingency Plan (NCP) (40 CFR Part 300) establishes legal requirements
enforceable by the EPA. The NCP is used as an outline for implementing CERCLA requirements
which include processes of: site discovery; reporting; site assessment; removal actions; remedial
actions; enforcement activities; state involvement; public participation; and natural resource
damage assessments. This outline provides steps in the reporting process that the EPA is
responsible for, which include:
1. Site discovery/reporting
2. Preliminary Assessment (PA)
3. Site inspection (SI)
4. Hazardous ranking system (HRS) scoring
5. National Priorities List (NPL) listing
6. Remedial Investigation/Feasibility Study (RI/FS) (Consultation usually begins during
the RI/FS)
7. Record of Decision (ROD)
8. Remedial Design/Remedial Action (RD/RA)
9. Operation and Maintenance (O/M)
2.3.2 The Evolving Superfund Law
The National Priorities List (NPL) was created by the EPA in 1983, adding 406 sites as
priorities for cleanup under Superfund. To finance remedial actions, a site must be added to the
NPL (EPA 2020b; EPA 2017g). That same year, the EPA initiated the first relocation of over
500 residents from Times Beach, Missouri because of dioxin contamination (EPA 2017d,
2017g). The National Priorities List identifies priority sites which pose a threat of releasing
hazardous substances or pollutants and the associated risks to human health. The list of priority
sites is required under section 105(a)(8)(B) of CERCLA and is updated at least annually. A site
is listed on the NPL for possible remedial action if it meets one of three possible determinants:
first, if the site scores above a 28.5 using the Hazardous Ranking Score (HRS). The Frenchtown
mill scored a 50 in 2010 (EPA 2017a; EPA 2011b). Second, States may designate a site as a
priority without a HRS score when the State determines that the site is the greatest threat to
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human health and the environment over all other sites under their jurisdiction. The final method
for listing a site to the NPL is if the EPA determines there is a risk of a hazardous release and a
threat to human health and the environment; the cost of remediation is less than that of a removal
action, or the Agency for Toxic Substances and Disease Registry (ATSDR) advises that there is a
threat to human health and the environment at the site (Federal Registry, 2019). If a site is listed
on the NPL, it does not assign liability, nor does it ensure that remedial or removal actions will
be taken.
In 1986, the Superfund Amendments and Reauthorization Act (SARA) was passed by
Congress in an effort to strengthen enforcement; emphasize the importance of permanent
remedies; increase State involvement, stress the importance of risks to human health near
hazardous waste sites; and encourage public participation; SARA established the first emergency
planning and community right-to-know law (EPA 2017g; EPA 2020b).
The CERCLA amendments “require the National Oil and Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list of national priorities among the known releases or
threatened releases of hazardous substances, pollutants or contaminants throughout the United
States. The National Priorities List (“NPL”) constitutes this list. The NPL is intended primarily
to guide the Environmental Protection Agency (“EPA” or “the agency”) in determining which
sites warrant further investigation. These further investigations will allow the EPA to assess the
nature and extent of public health and environmental risks associated with the site and to
determine what CERCLA-financed remedial action(s), if any, may be appropriate (Federal
Registry 2019)
The “Enforcement First” policy was created in 1989 following a 90-day review of the
Superfund program, giving priority to locating Potentially Responsible Parties (PRP’s) and
making them take responsibility for the damages that they created (EPA 1990). James M. Strock
was the Assistant Administrator for Enforcement, at the EPA, at the time and led the agency to
refocus their attention on making polluters pay (EPA 1990). 1989 was the second highest year in
Agency history for both civil referrals (364) and assessed penalties ($ 34.9 million) (EPA, FY
1989 Enforcement Accomplishments Report).
Twelve years after the passage of CERCLA, the EPA created a Superfund Accelerated
Cleanup Model (SACM) in 1992 to ‘streamline’ the process by reducing risk, establishing
enforcement from the beginning of discovery of a hazardous site, and increasing public input
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(EPA 2017g). By 1993, the EPA took another look at Superfund and created Administrative
Reforms to lessen transaction costs, enhance clean-up success and reliability, and to improve
public and State participation (EPA 2017g).
Environmental and social justice outcry over the persistent placement of and lack of response
to toxic sites in impoverished or minority communities pressured the President to create the
Office of Solid Waste and Emergency Response (OSWER) Environmental Task Force in 1994
(EPA 2017g). Executive Order 12898 of 1994, established “Federal Actions in Response to
Environmental Justice in Minority Populations and Low-Income Populations” to identify and
address disproportionately high exposure and adverse human health and environmental effects of
programs tasked with protecting human health and the environment. The EPA then established
an Environmental Response Strategy Executive Order 12898 (EPA, 2004). OSWER issued a
report in 2002 stating that increased collaborations between affected communities and local,
State, and Federal agencies resulted in greater program success (EPA, 2004).
In 1995 Congress chose not to reauthorize the tax on industry, leaving taxpayers paying for
cleanup and the EPA to negotiate or litigate with Potentially Responsible Parties (PRP’s) to pay
for the Superfund investigation and potential cleanup. PRP’s are strictly, jointly, and severally
liable for all costs of a response (EPA 2019a). EPA underwent a second and third round of
administrative reforms, looking to more cost-effective remedies, reducing litigation, and
improving State and community communications and inclusion in the process (EPA 2017g).
2.3.3 How Superfund Works
The Superfund process begins when a site is identified as posing a threat to human health and
the environment. Investigations begin to determine if there is an immediate threat and to identify
the types and sources of contamination at a location. Knowledge of a release of hazardous
substances triggers a required report to the National Response Center (NRC) and those who fail
to properly notify NRC of a release of hazardous substances can be fined and imprisoned (EPA).
A Hazardous Ranking Score (HRS) is calculated after the (PA/SI), which is a ranking of the risk
posed to human health and the environment (EPA). To be eligible for the National Priorities List,
a site must rank above 28.5 out of 100, a State declares a release a high-ranking priority, or if the
Agency for Toxic Substances and Disease Registry (ATSDR) issues a health advisory (ATSDR
2019; CHEJ 2015).
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A PA/SI may trigger a removal action in order to stop the mobilization of toxic substances.
The actions include: restricting public access, removal and relocation of leaking barrels, and
excavation of highly contaminated soils. The actions are classified as: Emergency Removal
Actions, Time-Critical Actions or Non-time Critical Removal Actions (EPA). The actions must
align with the mission of protecting human health and the environment and the actions must
comply with Applicable or Relevant and Appropriate Requirements (ARAR’s).
Remedial actions need to:
•

Use permanent solutions and treatment technologies to the maximum extent possible

•

Be cost effective

•

Provide for State and community participation

The feasibility study evaluates proposed remedies to a contaminated area. The FS requires that
“treatment alternative” be considered for each of the following categories:
•

Alternatives attaining Applicable or Relevant and Appropriate Requirements (ARARs)

•

Alternatives Exceeding ARARs

•

Alternatives that do not attain ARARs

•

No Action

When the remedy options have been determined, public comment is solicited. The comments
are evaluated and included in the Record of Decision (ROD), which outlines the chosen remedy
for a site. The ROD establishes a timeline and goals for clean-up. The Remedial
Design/Remedial Action is the actual clean-up phase of a Superfund process and includes:
•

Engineering (design, cost estimates)

•

Approval (permits, public involvement)

•

Implementation (contractor procurement, inspections, closeout)

•

Closeout: To close out a site: Waste must be disposed (relocated)

•

Equipment decontaminated and demobilized

•

Any temporarily relocated citizens returned to homes

•

A report documenting the ongoing operational or maintenance activities (including
operational or maintenance activities that will be performed (EPA)

Risk assessments in the Superfund process guide the agency in determining if action is
warranted at a site. In 2003, the EPA updated human health toxicity values to establish protective
clean-up levels and to determine risk using the best science available (EPA 2017f). Those new
24

values were used to determine that Love Canal was safe to be removed from the National
Priorities List in September of 2004 (EPA 2017g).
The Office of Solid Waste and Emergency Response (OSWER) created a Community Action
Plan, to improve the relationship between the EPA and local governments, tribes, and industry,
and to increase public participation in decisions and actions that affect their communities (EPA
2017b). In 2002, OSWER published a report outlining environmental justice success stories from
1998-2001 (EPA 2004). One of the success stories shared involved the St. Regis Mohawk Tribe
and the three Superfund sites on the St. Lawrence River, which suffers from PCB contaminated
sediments and sludge (EPA 2004). The Tribes began to partner with the EPA Program Managers
to monitor the remedial work that the PRP’s were responsible for, which included using Tribal
boats to monitor progress and the St. Regis Mohawk educated Tribal members about the
excavation-work being done on Tribal land. The increase in communication and inclusion were
considered important successes at this site (EPA 2004).
After over 30 years of battling for environmental and social justice, the Quapaw tribe,
residents of Pilcher, Oklahoma, located in the expansive Tar Creek Superfund site, were
relocated in 2008 after a lengthy battle to initiate action from the (EPA 2019a). Libby, Montana
was the first site to have the EPA declare a Public Health Emergency in June of 2009 after many
delays. The determination highlighted the need to protect human health by taking immediate
action and including multiple agencies to help in the response (EPA 2017f). Libby was also the
first site to have evidence linking the toxic material to an industry and to the Responsible Parties
(GAO 2003), yet Libby had to wait for substantive action while community members were
succumbing to contamination-related illnesses (GAO 2003). Communication and involvement
needs led to the Community Engagement Initiative in May 2010 to help improve meaningful
participation (EPA 2017b). Superfund law has changed to respond to political will,
complications with clean-ups, and the cost (monetary, human health issues, and long-term
impairment to the environment).
2.3.4 Natural Resource Trustee
Natural resources, as defined by CERCLA and the Superfund Amendments and
Reauthorization Act (SARA, Part 101, section 16), are, “land, fish, wildlife, biota, air, water,
groundwater, drinking water supplies, and other such resources” (EPA 1992). Natural Resource
Trustees are responsible for and entitled to participate in the Superfund process to restore
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damaged natural resources to their prior condition (EPA 1992). The President of the United
States is designated as the Trustee for natural resources that are Federally managed and/or
protected. The President is required to:
•

Determine damages from releases of substances considered hazardous to human health
and the environment.

•

Take action to recover affected resources and the costs associated with the restoration,
replacement, or the equivalent of the damaged areas (Section 107 (f)(1) of CERCLA
(EPA 1992).

The President assigns Federal Trustees, as directed by Executive Order 12580, CERCLA
§107(f)(2)(A) and the Oil Pollution Act (OPA §1006(b)(2) and Section 300.600 of the NCP
(EPA 1992; EPA 2019b). Federal Trustees include the Secretaries of Interior, Defense, Energy,
and Agriculture and others, who are responsible for resources under their control (EPA 2019b).
The Governors of each State select trustees under CERCLA §107(f)(2)(B), OPA §1006(b)(3),
and Section 300.605 of the NCP.
A Tribal Chairmen or Tribal governments choose a representative to act as Trustee to speak
on behalf of their tribe(s) under NCP Section 300.610 (EPA 1992; EPA 2019b). The Tribal
Trustee acts on behalf of the Tribal natural resources and their supporting ecosystems, belonging
to, managed by, or held in trust by Tribal Nations (EPA 1992; EPA 2019b).
CERCLA instructs the EPA to communicate and coordinate with all of the Natural Resource
Trustees involved, which include:
•

Immediate notification of potential injuries to natural resources;

•

Coordination of assessments, investigations, and planning [§104(b)(2)];

•

Notification of negotiations with potentially responsible parties (PRPs), if the release of
hazardous substances may have resulted in injuries to trust resources [§122(j)(1)]; and

•

Encouraging trustees to participate in the negotiations [§122(j)(1)] (EPA 1992).

Following the notification of potential injuries, loss, or a threat, Natural Resource Trustees
responsibilities are to begin a preliminary survey to determine if the area affected is under their
jurisdiction, and if so, assess damages and/or create a plan for restoration, rehabilitation, or the
acquisition of equivalent resources (EPA 1992). This is defined as the Natural Resource Damage
Assessment Process (EPA 2019b).
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Trustees have the authority to seek compensation from the responsible parties for damages
and for the cost of the preliminary investigation through the Attorney General. Natural Resource
Trustees are also granted the authority to participate in negotiations with Potentially Responsible
Parties (PRP’s) to obtain PRP-financed or PRP-conducted investigations and restorations for
damaged resources or for the protection of threatened resources (EPA 1992). The National
Contingency Plan (NCP) outlines the requirements of the EPA to coordinate and notify the
Trustees by making any information available that will aid in determining injuries to
resources[§300.160(a)(3)]; and the requirements of the PRP’s to fulfill information
requests[§300.615(d)(3)] (EPA 1992).
Trust resources include both species and their habitats or supporting ecosystems. The
National Contingency Plan (NCP) incorporated, “and their supporting ecosystems”, to ensure the
continued availability of healthy resources for “biota” and “fish [and] wildlife”: which define the
living resources protected under Federal trusteeship (EPA 2017f). The National Contingency
Plan does not outline a specific list of what a trust resource is, leaving trustees to define the biota
and supporting ecosystems which are a trustee responsibility (EPA 2019b).
A Natural Resource Trustee is tasked with protecting and restoring resources under their
jurisdiction throughout the Superfund process (EPA 1992). CERCLA Section 104(b)(2) directs
the EPA to coordinate with the Trustees on “assessments, investigations, and planning”, to allow
Trustees to take appropriate action to protect the resources they oversee (EPA 1992). The EPA is
instructed to adhere to ongoing notification during each phase of the investigation, to include the
Trustees and the Biological Technical Assistance Group (BTAG). The BTAG is comprised of
environmental scientists who provide an advisory role during the Superfund process (EPA
2019b). Consulting with a BTAG does not fulfill the responsibility of the EPA to consult and
coordinate with Natural Resource Trustees (EPA 1991).
Trustee responsibilities are ongoing before, during, and after a Superfund process. They
begin with a Preliminary Natural Resource Survey (PNRS), Requesting Technical Assistance,
the completion of a Natural Resource Damage Assessment (NRDA) and the Covenant Not to
Sue (EPA 1992). Trustees must consider which remedies will protect and restore trust resources
(CERCLA Section 107(a)(4)(D).
The National Contingency Plan directs the EPA to coordinate and communicate from the
first identification of a threat of hazardous waste affecting human health and the environment,
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and at a minimum, the EPA should allow comments from Trustees on the: Remedial
Investigation and Feasibility Study drafts and workplans; the Final RI/FS, the Proposed Plan for
remediation; the drafts and final Record of Decision (ROD) which outlines clean-up alternatives
and highlights the EPA preferred action; and the Remedial Design/Remedial Action (RD/RA)
The EPA is able to issue fines and penalties for violations under Section 109 of CERCLA.
Citizens are also entitled to take judicial action if Federal agencies are in violation of CERCLA
requirements (CERCLA Section 310).
2.4 A Review of Federal Policies Guiding Consultation
2.4.1 EPA’s 1984 Indian Policy: CERCLA section 126 - Tribal Consultation
The EPA's Indian Policy and Tribal Self-determination form the beginning of a structured
relationship between Federally-recognized tribes and the EPA, however, it lacks input from
Tribal Governments on the Trust responsibility:
EPA recognizes the federal government’s trust responsibility, which derives from the
historical relationship between the federal government and Indian tribes as expressed in
certain treaties and federal Indian law (EPA 1984).
President Ronald Reagan published a Federal Indian Policy on January 24, 1983, following
the primary role of Tribal Governments in issues affecting reservations. The policy emphasized:
(1) that the Federal Government will pursue the principle of Indian “self-government” and (2)
that it will work directly with Tribal Governments on a “government-to-government” basis
(President Ronald Reagan’s Statement on Indian Policy, January 24, 1983).
In November of 1984, the EPA implemented a policy called the Administration of
Environmental Programs on Indian Reservations. The policy states the objectives of the EPA are
primarily to protect the human health and environment on Indian reservations. Key components
of the policy are Tribal self-determination and the establishment of official relationships between
federal and tribal governments (Leisy 1999).
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Table 2.1 1984 guidelines for EPA to consult with Tribal nations on Superfund sites (EPA 1984).

The EPA “will work with Tribal governments on a ‘direct’ basis. (Not as a political subdivision of other
1 governments)”.
The EPA will recognize “tribal governments as the primary parties for setting standards, making environmental
policy decisions, and managing programs for reservations which are consistent with EPA standards and
2 regulations”.
The EPA vows to “take affirmative steps to encourage and assist tribes in assuming regulatory and program
3 management responsibilities for reservation lands”.
The EPA will work “to remove existing legal and procedural impediments to working directly and effectively
4 with tribal governments on reservation programs”
The EPA "will assure that tribal concerns and interests are considered whenever EPA's actions and/or decisions
5 may affect reservation environments” (Federal trust responsibility).
The EPA “will encourage cooperation between tribal, state, and local governments to resolve environmental
6 problems of mutual concern.”
The EPA will “work with other federal agencies that have similar responsibilities to cooperate in helping tribes
7 assume environmental program responsibilities on reservations”.
8 The EPA “will strive to assure compliance with environmental statutes and regulations on Indian reservations.”
The EPA “will absorb these Indian policy goals into its planning and management activities, including its
budget, operating guidance, legislative initiatives, management accountability and ongoing policy and
9 regulation development processes (EPA 1984; Leisy, 1999).

The 1984 EPA policy states that Tribes “shall be afforded substantially the same treatment as
a State with respect to the provisions of section 9603(a) regarding notifications of releases,
section 9604(e) regarding access to information, section 9604(c)(2) regarding Consultation on
remedial actions, section 9604(i) regarding health authorities, and section 9605 regarding roles
and responsibilities under the National Contingency Plan (NCP) (U.S.Code 9626, 1984). If it has
been determined that a site is unsafe for occupancy, the President can advise for permanent
relocation of Tribal members if “it is cost effective and necessary to protect their health and
welfare” (U.S.Code 9626, 1984).
The 1984 policy gives the EPA and tribes power to implement federal environmental statutes
on Tribal lands and where authorized, the EPA will work with tribes to develop and implement
environmental programs on reservation lands (EPA 1984). This policy does not authorize tribes
to set their own environmental statutes. The EPA 1984 policy is intended to provide guidance for
EPA program managers in the conduct of the Agency’s congressionally mandated
responsibilities. William D. Ruckelshaus, the first administrator of the EPA, wrote in 1984:
It is the purpose of this statement to consolidate and expand on existing EPA Indian
Policy statements in a manner consistent with the overall Federal position in support of
Tribal “self-government” and “government-to-government” relations between Federal
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and Tribal Governments. This statement sets forth the principles that will guide the
Agency in dealing with Tribal Governments and in responding to the problems of
environmental management on America Indian reservations in order to protect human
health and the environment. The Policy is intended to provide guidance for EPA program
managers in the conduct of the Agency’s congressionally mandated responsibilities....
It will require changes in applicable statutory authorities and regulations. It will be
necessary to proceed in a carefully phased way, to learn from successes and failures, and
to gain experience. Nonetheless, by beginning work on the priority problems that exist
now and continuing in the direction established under these principles, over time we can
significantly enhance environmental quality on reservation lands.
The EPA decides when and if to consult with a Tribe on environmental matters. The 1984
EPA Consultation Policy states, “the final decision on Consultation is normally made after
examining the complexity of the activity, its implications for tribes, time and/or resource
constraints, an initial identification of the potentially affected tribe(s), application of the
mechanisms for identifying matters for Consultation, described below, and interaction with tribal
partnership groups and tribal governments” (EPA 1984).
2.4.2 President Clinton’s November 9, 2000 Executive Order 13175
Consultation and Coordination with Indian Tribal Governments (Executive Order 13175)
worked to improve guidelines for Consultation with Tribal governments in order to more
appropriately implement the EPA 1984 Policy. EO 13175 lists one of its purposes “to strengthen
the United States’ government-to-government relationships with Indian tribes” (1). Under the
Clinton administration, the EPA reaffirmed the Indian policy and proposed the streamlining of
procedures and creation of a national Indian Program Office (59 Fed. Reg. 13820 (March 23,
1994); 59 Fed. Reg. 38460, 38461 (July 28, 1994)). The EPA must be viewed as a strong
proponent of tribal environmental regulation (EO 13175).
EPA’s policy is to consult on a government-to-government basis with Federally-recognized
tribal governments when EPA actions and decisions may affect tribal interests. Consultation is
ideally a process of meaningful communication and coordination between EPA and tribal
officials. If the EPA is making decisions that may affect tribes, Consultation is the process by
which a continuing dialogue can be established. EO 13175 establishes national guidelines and
institutional controls for Consultation across EPA. EPA program and regional offices have the
primary responsibility for consulting with tribes.
This Policy seeks to strike a balance between providing sufficient guidance for purposes
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of achieving consistency and predictability and allowing for, and encouraging, the
tailoring of Consultation approaches to reflect the circumstances of each Consultation
situation and to accommodate the preferences of tribal governments (EO 13175).
2.4.3 President Obama’s November 5, 2009, Executive Memorandum on Tribal Consultation
Executive Order 13175 is not judicially enforceable. The Order explicitly states that, “it is
not intended to create private cause of action” (EO 13175). It depends on the trust responsibility,
not a statutory mandate. President Obama responded to the lack of compliance and the lack of
specificity of the requirements of EO 13175, with the issuance of the Executive Memorandum on
Tribal Consultation in 2009.” The timing, thoroughness, form of communication outreach, and
length of Consultation were ill-defined and inconsistently followed” (Executive Memorandum
on Tribal Consultation, 2009). Following the 2009 Memo on Tribal Consultation, the EPA
reiterated and emphasized key foundational principles that the agency was to follow; the EPA’s
Plan to Develop a Tribal Consultation and Coordination Policy Implementing Executive Order
13175 attempted to clarify the role of EPA in the engagement of environmental activities in
Indian Country.
2.4.4 2011 EPA Policy on Consultation and Coordination with Tribes
The EPA states that it recognizes the federal government’s trust responsibility, which derives
from the historical relationship between the federal government and Indian tribes as expressed in
certain treaties and federal Indian law. The agency also states that they strive to ensure the close
involvement of tribal governments and give special consideration to tribal interests whenever
EPA’s actions may affect Indian country. The EPA Policy aims to establish clear standards for
the Consultation process. The EPA defines when and how Consultation takes place, designates
EPA Consultation contacts (to promote consistency and coordination of the process), and
establishes management oversight and reporting to ensure accountability and transparency (EPA
2011a).
The 2011 Policy fulfills the 2009 Presidential Memorandum directing the EPA to develop a
plan to implement Executive Order 13175. EO 13175 specifies that each Agency must have an
accountable process to ensure meaningful and timely input by tribal officials in the development
of regulatory policies that have tribal implications. The 1984 Policy remains the keystone for
EPA’s Indian program and “assure[s] that tribal concerns and interests are considered whenever
EPA’s actions and/or decisions may affect” tribes (see Table 2.1; EPA 1984). The end goal of
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the 2011 policy was to, “strengthen the Consultation, coordination, and partnership between
tribal governments and the EPA” (EPA 2011a).
Tribal officials may request Consultation in addition to EPA’s ability to determine what
requires Consultation. EPA attempts to honor the tribal government’s request with consideration
of the nature of the activity, past Consultation efforts, available resources, and timing
considerations (EPA 2011a). Consultation at EPA consists of four phases: Identification,
Notification, Input, and Follow-up (Table 2.2).
Table 2.2 EPA classification of activities that may be appropriate for Tribal Consultation.

Determination of the complexity of the activity, its potential implications for tribes, and
any time and/or resource constraints relevant to the Consultation process and an
Identification identification of the potentially affected tribe(s).
EPA notifies the tribes of activities that may be appropriate for Consultation by either: (1)
a mass mailing to all tribes; or (2) EPA may contact the tribal governments by telephone,
or provide notice through other agreed upon means. Notification should contain
appropriate information for tribal officials to make an informed decision about the desire
to continue with Consultation (EPA 2011a). As stated in the 2011 policy, “notification
should occur sufficiently early in the process to allow for meaningful input by the
Notification tribe(s).”
Tribes respond to EPA regarding Consultation. The EPA considers letters, emails, phone
calls, meetings, and other forms of engagement, all appropriate forms of Consultation.
EPA considers the input regarding the activity in question. The agency acknowledges that
it may take more than one interaction with an affected tribe(s) in the event that significant
Input
changes arise in the proposed activity.
The EPA communicates to the tribes(s) involved in the Consultation to clarify how and if
their input was considered in the final action. The EPA delivers the follow-up
Follow-up
communication in writing, from a senior official within the EPA.
2.4.5 Types of Issues Warranting Consultation
All guidance from the EPA concerning Consultation suggest that the process should occur
“early enough to allow tribes the opportunity to provide meaningful input that can be considered
prior to EPA taking action” (EPA 2011a). Thus far, Tribes do not share in the power to decide if
consultation is warranted. Tribes can decide not to participate in a Consultation, and they can
initiate a Consultation, but the EPA has the final say on if Consultation is warranted for issues
concerning Indian Country.
The EPA established roles and responsibilities to allow the agency to effectively implement
this Policy. Oversight and coordination of Consultation occurs at EPA headquarters.
Consultation activity occurs locally, in EPA’s program and regional offices, where they are
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responsible for analyzing the need for Consultation and then carrying it out (EPA 201a). EPA’s
National Program Manager for the EPA Tribal Program, who is also the EPA’s Assistant
Administrator for the Office of International and Tribal Affairs (OITA) is the EPA-Designated
Consultation Official under the Executive Order 13175. The manager is responsible for the
coordination and implementation of tribal Consultation in accordance with this EO 13175 and
EPA compliance with the 1984 Indian Policy (EPA 2011a). The Designated Consultation
Official has the authority for: (1) defining EPA actions appropriate for Consultation, (2)
evaluating the adequacy of that Consultation, and (3) ensuring that EPA program and regional
office Consultation practices are consistent with this Policy.
The American Indian Environmental Office (AIEO) is located within OITA and directs the
functioning specifics of the Consultation policy. The office gathers information about needed
and/or ongoing Consultation. Each of the eight regions, charged with assigning a Tribal
Consultation Advisor, also reports on ongoing or completed Consultation to the AIEO (EPA
2011a). The regional Tribal Consultation Advisor (TCA’s), acts as a liaison between the EPA
and tribes, gathering and sharing information, they are tasked with providing the EPA a certain
expertise on what actions are appropriate for Consultation and how the agency goes about
engaging affected tribes (EPA 2011a).
2.5 Other Issues Impacting Tribal Consultation
2.5.1 Environmental Justice
The Civil Rights Movement was a catalyst for the Environmental Justice movement that
sought to address the inequality of environmental protection in some communities. The worst
environmental contamination was being found in economically impoverished communities,
including urban ghettos and reservations (EPA EJ 2019a). In 1983 the General Accounting
Office conducted a study of Hazardous waste landfills and their correlation with racial and
economic status of surrounding communities (EPA EJ 2019a). The study found that three out of
four hazardous landfills were in impoverished communities of color (EPA EJ 2019a). The United
Church of Christ Commission on Racial Justice published, “Toxic waste in the United States” in
1987, which examined the location of toxic waste sites and relevant economic and racial
statistics. The results identified over 15 million African Americans, 8 million Hispanics, and
half of all Native Americans and Asian/Pacific Islanders, live in areas with at least one toxic
waste site that has been classified as ‘uncontrolled’ or ‘abandoned’ (EPA EJ 2020). The
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Indigenous Environmental Network formed in 1990 in response to increasing environmental
justice issues in Indian Country. The group works to improve Indigenous Community capacity
and to develop strategies and legal protections for the environment (EPA EJ 2020).
The EPA responded in 1990 and formed an Environmental Equity Group to research if
minorities and low-income populations are burdened far more than other socio-economic groups.
The group published a report suggesting how to address environmental inequality and developed
the Office of Environmental Equality in 1992. This was followed by the appointment of a
National Environmental Justice Advisory Council designed to allow for public meetings on
environmental justice issues. President Bill Clinton signed Executive Order 12898 in 1994,
Federal Actions to Address Environmental Justice in Minority Populations and Low-Income
Populations, which led to the creation of an Interagency Working Group on Environmental
Justice to further research on why people-of-color and low-income populations are
disproportionately exposed to unhealthy environments (EPA EJ 2020).
The Council on Environmental Quality and the EPA collaborated on a Guidance Under the
National Environmental Policy Act to ensure environmental justice concerns are ‘appropriately
identified and addressed’ (EPA EJ 2020). In 2004, the Office of Environmental Justice wrote a
“Toolkit for Assessing Potential Allegations of Environmental Injustice” to aid Environmental
Justice Coordinators in assessing and assisting in environmental injustice claims (EPA EJ 2020).
A 2007 study, “Toxic Wastes and Race at Twenty,” found that the United Church of Christ study
underestimated the extent of the problem and that toxic waste was located near low-income areas
with people of color at far higher rates than previously reported (EPA EJ 2020).
A Memorandum of Understanding on Environmental Justice was signed in 2011 to further
emphasize the importance of addressing the continuing issue of Environmental Injustice (EPA EJ
2020). Working groups and other documents were drafted to address the issue, which led to the
Office of Environmental Justice and the American Indian Environmental Office to write the EPA
Policy on Environmental Justice for Working with Federally-recognized Tribes and Indigenous
Peoples (EPA EJ 2020). There are seventeen principles which detail how to work with Tribes,
how to address human health issues and degradation to the environment, and tools for
‘accountability’. In addition, the document acknowledges the UN Declaration on the Rights of
Indigenous Peoples (EPA EJ 2020).
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Principle 6 of this policy states: “The EPA encourages, as appropriate and to the extent
practicable and permitted by law, the integration of Traditional Ecological Knowledge into the
Agency's environmental science, policy, and decision-making processes, to understand and
address environmental justice concerns and facilitate program implementation” (EPA EJ 2014).
2.5.2 EPA Supplemental Guidance (2016)
In 2016, the EPA released a “Policy on Consultation and Coordination with Indian Tribes:
Guidance for Discussing Tribal Treaty Rights.” This EPA guidance is a tool to assist with
understanding Tribal Treaty Rights. The guidance recognizes that Tribes have rights on and off
reservations in the United States and actions taken by the EPA that affect areas off-reservation,
but may still impact Tribal Trust resources. The guidance is meant to ensure that actions taken by
the EPA do not “conflict with any treaty rights, when it has discretion to do so” (EPA 2016).
Treaties hold the same power as federal statutes and should be interpreted in accordance with
the federal Indian canons of construction, which states that treaties should be construed liberally
in favor of tribes, considering the language and ideological differences at the time of the signing
of treaties across the country (EPA 2016).
The EPA Guidance does not create any new legal obligations for EPA or expand the
authorities granted by EPA’s underlying statutes, nor does it alter or diminish any existing EPA
treaty responsibilities (EPA 2016). The guidance is a tool to help EPA project managers and staff
understand the geographic extent of Tribal-treaty protected areas, which involves understanding
treaty rights (EPA 2016).
The types of EPA actions which may need a review of treaty rights include water quality
standards in relation to a National Pollutant Discharge Elimination System permit. If there are
treaty-protected fishing rights, water quality parameters must take this right into account,
because protecting the treaty right means protecting the waterway (EPA 2016).
If an EPA action in an area is a site-specific decision made under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), such as the development
of Applicable or Relevant and Appropriate Requirements (ARAR’S) for a cleanup,
considerations of Treaty-protected resources should be included during the decision-making and
development prior to taking action (EPA 2016).
According to the 2016 guidance: The EPA must understand if there are treaty rights in an area
potentially involved in policy or procedural decisions that could impact Tribal Trust resources,
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the EPA must pinpoint where treaty-protected resources are located within a region, and the EPA
needs to understand the potential implications to Treaty rights by any proposed actions (EPA
2016).
Some issues raised by the guidance described above include that there are several tribes who
have treaty-protected hunting, fishing, and gathering rights both in areas within their reservations
and in areas outside their reservation boundaries, known to tribes as Aboriginal Territory or
Usual and accustomed places (EPA 2016). There are treaty-rights that explicitly protect certain
Tribal rights and resources. For example, a treaty may reserve or protect the right to “hunt,”
“fish,” or “gather” a particular animal or plant in specific areas. Treaties also may contain
necessarily implied rights. For example, an explicit treaty right to fish in a specific area may
include an implied right to sufficient water quantity and water quality to ensure that fishing is
possible. Similarly, an explicit treaty right to hunt, fish, or gather may include an implied right to
a certain level of environmental quality to maintain the activity or a guarantee of access to the
activity site (EPA 2016).
The EPA is charged with understanding the implications of an action on treaty-protected
rights, and it is deemed reasonable to consult with potentially affected Tribes to seek information
about how an action may impact those rights. EPA should explain the proposed action, provide
any appropriate technical information that is available, and solicit input about any resource-based
treaty rights. It is also appropriate to ask the tribe for any recommendations for EPA to consider
to ensure a treaty right is protected (EPA 2016).
In an effort to ensure the protection of treaty-rights, the EPA will conduct a policy and legal
analysis. The EPA will work with the Office of International Tribal Affairs and the Office of
General Council on how to conduct the analysis (EPA 2016).
EPA is committed to both protecting treaty rights and improving our Consultations with
tribes on treaty rights. As part of its commitment, EPA will emphasize staff training and
knowledge-sharing on the importance of respecting tribal treaty rights in order to better
implement this Guidance. As EPA gains experience on tribal treaty rights and builds
upon its prior knowledge, the Agency may modify this Guidance to meet this commitment.
(EPA Policy on Consultation and Coordination with Indian Tribes, 2016, 4).
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2.5.3 Consideration of Tribal Treaty Rights and Traditional Ecological Knowledge in the
Superfund Remedial Program 2017
The EPA released the “Consideration of Tribal Treaty Rights and Traditional Ecological
Knowledge in the Superfund Remedial Program” policy in response to ongoing requests from
Tribal Leaders to include Traditional Ecological Knowledge in the Superfund process.
The guidance is for EPA managers to consider Tribal Rights and TEK to interpret and
implement the National Oil and Hazardous Substances Pollution Contingency Plan (NCP), which
provides the blueprint for CERCLA application. In the footnotes of the document, it states that
the guidance “neither substitutes for those provisions or regulations, nor is it a regulation itself.
Thus, it cannot impose legally binding requirements on EPA” (EPA 2017g). The EPA reserves
the right to use discretion in the decision to include TEK and will default to applicable statutes
and regulations (EPA 2017h).
The effort to include Traditional Ecological Knowledge intended to improve Consultation
with Federally-recognized tribal governments, and to follow the direction of the 2011 policy to
engage with tribes in a meaningful manner (EPA 2017h).
The Treaty Rights Guidance follows the statement issued by Administrator McCarthy in
December 2014 that recognizes EPA's commitment to its partnership with Federallyrecognized Indian tribes and to tribal self-government in implementing environmental
protection programs. The Administrator's December 2014 memorandum states that under
the U.S. Constitution, treaties have the same legal force as federal statutes." The 2014
memorandum further states that while treaties do not expand the EPA's authority, the
EPA must ensure its actions do not conflict with tribal treaty rights. In addition, EPA
programs should be implemented to enhance protection of tribal treaty rights and treatycovered resources when we have the discretion to do so. (EPA 2017h)
The Office of Land and Emergency Management (OLEM) TEK document followed the
definition of Traditional Ecological Knowledge given by the U.S. Fish and Wildlife Service:
Traditional Ecological Knowledge, also called by other names including Indigenous
Knowledge or Native Science, (hereafter, TEK) refers to the evolving knowledge
acquired by indigenous and local peoples over hundreds or thousands of years through
direct contact with the environment. This knowledge is specific to a location and includes
the relationships between plants, animals, natural phenomena, landscapes and timing of
events that are used for lifeways, including but not limited to hunting, fishing, trapping,
agriculture, and forestry. TEK is an accumulating body of knowledge, practice, and
belief, evolving by adaptive processes and handed down through generations by cultural
transmission, about the relationship of living beings (human and nonhuman) with one
another and with the environment. It encompasses the world view of indigenous people
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which includes ecology, spirituality, human and animal relationships, and more.
(USFWS 2011)
The EPA makes clear that TEK will not be the singular basis for decisions and should only
be considered in the context of other factors such as the NCP's nine criteria for evaluating
alternatives (EPA 2017h). The underlying goal is to improve the Superfund process, including
site assessment, characterization, and clean-up activities (EPA 2017h). The OLEM TEK memo
offers suggested questions to ask Tribes about the use and inclusion of TEK during the
Superfund process:
1. What TEK, if any, does a tribe want to share?
2. Should we be aware of any tribal laws or policies established regarding the use of
TEK?
3. How will the tribal government or their duly designated representative(s) transmit the
information?
4. Have you informed the tribes that there are limitations on the Agency's ability to
protect TEK from public disclosure which is a potential risk of sharing TEK with the
Agency?
5. What implications can TEK have on the decision?
In the 2014 EPA Policy on Environmental Justice for Working with Federally-recognized
Tribes and Indigenous Peoples, Principle 7 states:
The EPA considers confidentiality concerns regarding information on sacred sites,
cultural resources, and other traditional knowledge as permitted by law. The EPA
acknowledges that unique situations and relationships may exist in regard to sacred sites
and cultural resources information for Federally-recognized tribes and indigenous
peoples (EPA 2014).
The EPA suggests conducting a literature review to attain TEK, but they recommend direct
communication with Tribes involved in a potential action. The agency acknowledges the limits
of disclosure if sensitive information is accessible through the Freedom of Information Act
(FOIA) (EPA 2017h). The EPA guidelines inform Project Managers to respect a tribe's decision
to refrain from sharing some or all TEK, understanding that the knowledge will not be included
in the decision-making process (EPA 2014).
The value of TEK was realized during the Exxon Valdez disaster off the shores of Alaska in
1994. Inuit tribal members assisted Western scientists in collecting bio-samples and in

38

understanding the distribution of forage fish, which could not have been found in historical
books or other data sources (EVTC 2020). Tribal knowledge about an ecosystem is relevant
information to include and implement in a RI/FS, in creating and understanding the Ecological
Risk Assessments, the remedial and restoration action objectives. Fish consumption rates are
based on contemporary uses, not on subsistence consumption rates, which for many Native
Americans, is a higher consumption rate, which is essential data for the Human Health Risk
Assessment (EPA 2017c). If the EPA proposes an action on a site that is a sacred area for a
Tribe, having that knowledge shared with the EPA may enable the agency to create alternative
plans (EPA 2017h).
2.5.4 EPA Regional Consultation Guidance
There are ten EPA regions across the U.S., which are required to represent the 574 Federallyrecognized Tribal Nations with regard to the compliance of EPA-administered statutes (EPA
2020a, NCSL 2020). Each region reinforces the EPA mission, to protect human health and the
environment, in Indian Country (EPA 2020a). Each region is directed to follow the 1984 EPA
Indian Policy, Consultation and Coordination with Indian Tribes (E.O. 13175, 2011). Each
region is charged with a duty to consult with the Federally-recognized tribes that live within or
have treaty-rights to land(s) in their region (EPA 2020e). Six of the regions have additional
procedures and guidelines published to cover regional expectations for determining if and how
Consultation obligations will be carried out (EPA 2020e).
Initiation of Consultation by the EPA is generally done through a notification letter sent to a
potentially affected tribe(s) (EPA 2020e). Several regions send the letters to a Tribal government
office or to a Tribal Environmental office (EPA 2020h). Three of the regions initiate
Consultation with a formal letter, with one region suggesting tracking the letter to make sure that
it is received, and it protects the region from accusations that Consultation did not occur (EPA
2020e). Region 5 addresses the letter to the Tribal Environmental Specialist and Region 10 sends
a formal letter to the Tribal Consultation Specialist (EPA 2020e). The timeline given for the
Tribes to respond is 30 days or 4 weeks. Region 1 notes that Tribes have to share the
Consultation information with their Tribal Councils, Culture Councils, Environmental
Specialists, and others.
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The Region should aim to understand the priorities and constraints of the affected
tribe(s). EPA Region 1 should make a concerted effort to support solutions that do not
negatively impact a tribe’s rights, resources and interests (EPA 2020e: 137).
This timeframe does not often allow appropriate time to have the Tribal Council and Tribal
environmental offices to review the documents.
The language used to describe when the EPA will invite Tribal Nations to partake in
Consultation is vague. Regions 1 and 2 articulate that Consultation should be initiated before
public comment is opened on a Superfund issue, but that Consultation does not need to begin
until the decision-making phase of Superfund, which is the Remedial Investigation and
Feasibility Study phase (EPA 2020e).
Discretion is key to EPA regional authority. Often found in Consultation guidance are
caveats to the timing and inclusive nature of communicating with tribal nations impacted by an
EPA proposed action. EPA Region 1’s authority is often subject to specific statutory and
regulatory limitations, and the extent to which the Agency can address tribal concerns may vary
on a case-by-case basis.
Region 5: The timing of Consultation will be as early as possible, but for each program,
timing may be driven by statutory or regulatory limitations. (EPA 2020e)
Each region designates a liaison to determine if there are tribal interests potentially affected
by an action. Region 5 outlines all of the lines of communication within the EPA to determine
Tribal interests before reaching out to tribal nations, first establishing a Project Lead, who
coordinates with a Program Tribal Coordinator (PTC) who coordinates with the Office of
Regional Council (ORC) to finally determine if Consultation is warranted (EPA 2020e).
Region 8 includes the State of Montana. The Region 8 webpage outlines duties of the region
which include conducting regional inspections. Tribal Chairs and Tribal Environmental Office of
Inspections are notified at least seven calendar days prior to the inspection. Region 8 states that,
“tribal governments are the appropriate party for making and carrying out program
responsibilities affecting the health and welfare of the reservation population and environment
when they can demonstrate the capability and authority to do so” (EPA 2020e).
Region 9 guidance notes that,
Tribal governments may prefer different approaches to Consultation depending on such
factors as degree of interest in the proposed action, available tribal government
resources, concerns about sharing sensitive tribal information, and internal tribal
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government requirements and priorities. Therefore, Region 9 staff are encouraged to
solicit input from affected tribal governments regarding their interest in, and preference
among, available Consultation options. While the Region generally makes every
reasonable effort to accommodate all expressions of interest, after considering such
views, the Region selects the appropriate method of Consultation, subject to time,
resource and legal constraints (EPA 2020e).
Although the EPA strives to create guidance that is flexible and informative, the agency
retains the power to choose how to consult, if Consultation is necessary, and how much of Tribal
input will be used throughout the Superfund process. There is mention in the guidance of a
couple of the regions which noted that Tribes are unique and for Consultation to be most
effective, to ask each Tribe how they would like to have Consultation initiated and carried out
(EPA, 2020e).
Consultation is most effective when the approach is individualized to that tribe and that
particular action, and designed by both EPA Region 1 and the tribe (EPA 2020e: 137).
Table 2.3 Regional overview of Consultation and support procedures.
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Figure 2.6 Example of an EPA Tribal Consultation Notification Letter that is the initiation of formal Consultation
between the Federal agency and one or more Tribal Nations (EPA 2020e).

The history and background information set the stage for the body of this research. Tribal
histories are not taught in K-12 public instruction in many institutions across the country, and
learning about the Confederated Salish and Kootenai Tribes has played an integral part in
understanding the Tribe’s perspective concerning Consultation. It has been equally important to
learn about how and why the EPA was created and why they are obligated to Consult with
Federally-recognized Tribes.
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Chapter 3 Methodology
3.1 Introduction to Indigenous Approaches to Qualitative Research
I have conducted my research using a combination of indigenous research methodologies and
contemporary methods for qualitative social science data gathering and analysis. A critical
component of Indigenous research is forming a relationship with the participants in my study
(Chillsa, 2012). “Research for and by Indigenous peoples is a ceremony that brings relationships
together” (Wilson 2008,11). When I began the interview process, I introduced myself and shared
that I am a member of the Turtle Mountain Chippewa tribe of North Dakota and that I grew up in
Missoula. I then shared that I am a graduate student in Resource Conservation at the University
of Montana and that the recommendations that evolve from our discussions will be presented in
my thesis from the Tribe’s point-of-view. This is relational accountability. Relational
accountability allowed me to form reciprocal and respectful relationships within the communities
where I conducted research (Wilson 2008; Kimmerer 2014; Bowers 2017; Smith 2010). This
project is a collaboration to better inform and represent the Tribal perspective in natural resource
issues. “Indigenous methodologies are not solely relational but include tribal epistemology at the
heart of this approach with a decolonizing aim, both born of a unique relationship with the lands”
(Kovach 2009, 35). It is important that I acknowledge all participants in this study as coresearchers, given that they wish to have their names revealed. This method is a means of
decolonizing research paradigms (Wilson 2008; Chillsa 2012). This approach will aid in
articulating the differences in power and relationship between a dominant society worldview and
an Indigenous worldview (Kovach 2009). “The inclusion of a decolonizing lens within a tribalcentered methodology that goes beyond identifying the colonial impact and seeks change”
(Kovach 2009, 80). Through an Indigenous lens, the ontology, epistemology, axiology, and
methodology will inform the recommendations from a perspective not currently considered in
the Superfund process.

3.2 Overall approach and data collection methods
There are social justice issues that span time and affect areas far greater than just the former
mill site. A qualitative social science research approach holds the potential to both address
research questions and create a change (Cresswell 2013) for the land and for the people. In this
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research, I followed a single case study protocol designed to elicit rigorous, analyzable data (Yin
2009), while attempting to contribute the Indigenous perspective into the current qualitative
social science methodologies. This exploratory case study—the investigation of a real-world
phenomenon in context using multiple sources of data (Yin 2009)—may unveil the ways that the
Tribal community can influence the characterization and clean-up of contaminated sites in their
communities. According to Yin (2009), a case study can illuminate two sources of evidence: (1)
direct observation of events being studied, and (2) interviews of individuals involved in the
events (8). In the remainder of this section, I describe the data collection methods I used under
this case study approach as a means to address the following research questions.
3.2.1 Research Questions
1) How can tribal knowledge inform the characterization and cleanup of a potential
Superfund site?
2) What is the role of tribal Consultation?
3) What is the potential influence of tribal participation in Superfund characterization and
cleanup processes?
3.2.2 Semi-structured interviews
The nine participants that I recruited and interviewed for this research were chosen based
upon their affiliation with the Confederated Salish and Kootenai Tribes, as either Tribal members
or as a natural resource employees for the Tribes. Individuals were purposely selected based
upon their knowledge, interest, and involvement in the characterization and cleanup of the
former mill site, or they were recommended by other participants. I interviewed all tribal
members and employees actively involved in the Tribe’s contemporary relationship with the site.
I scheduled meetings with each individual and began each interview by reviewing and signing
the UM IRB-approved informed consent form. Individuals were informed that they could
withdraw from the research study at any time and that they could review the document to give
final permission to include their responses as part of the final paper. After the paperwork was
signed and the objectives of the interview were clearly acknowledged, I turned on the recorder
and began the interview. The interview process began with a set of foundational questions which
then allowed for more detailed inquiry with each individual (see Appendix A for semi-structured
interview guide). Of the nine participants in this study, I interviewed five of the participants one
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time, and the other four individuals three-to four times each. The locations of interviews were
based on convenience for the participants and were usually held in their offices.
To ensure the protection of the participants in this study, I took the University of Montana
Online Research Ethics Course, which included "Ethical Issues in Research: A Framework;"
“Interpersonal Responsibility;" and, "Human Participation in Research". Upon completion, I
requested permission from the University of Montana Institutional Review Board to proceed
with the research. Before receiving approval from UM-IRB, I had to first meet and get the
permission of the CSKT Culture Council and then the CSKT Tribal Council. An important piece
of the research is to provide a high ethical standard from a Tribal perspective and from an
Institutional perspective for this study to be rigorous, relevant, and respectful of the CSKT.
Using a semi-structured interview guide based on the research questions presented above, I
interviewed members of the Confederated Salish and Kootenai Tribes (CSKT) as well as
employees of the Tribe, who have an intimate knowledge of the Smurfit-Stone mill site and/or
the surrounding landscape (near Frenchtown, MT) from one or more of the following
perspectives: historical, biophysical, cultural, traditional, or spiritual. Each individual was given
an alpha-numeric code to protect their identity. I recorded and transcribed each interview with
the assistance of contract transcriptionist services. Each audio recording was erased after
transcription and any printed or digital copies of the interviews were kept secure. I then analyzed
the text as data using a rigorous and widely accepted social science methodology of coding text
(Berg 2011). I analyzed the text of these interviews using NVivo qualitative analysis software to
better organize text into categories of emergent and coherent themes.
Coding is to convert data and to identify concepts (Saldana 2015). The researcher can categorize
portions of data with a short name that captures the meaning of each piece of data (Saldana
2015). According to Saldana (2015), coding is a transformative process between data collection
and data analysis. It is a first step to a “rigorous and evocative analysis and interpretation”,
which links the data to emergent themes (Saldana 2015, 8). Coding is like gathering bricks, and
analysis is putting the bricks together to form a structure.
3.2.3 Participant Observation
Participant observation allows the researcher to become a part of the process. Becoming a
member of a group that is being studied informs the researcher about the individuals’
understanding, knowledge, and goals in a more substantive way then by just using observation
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(Zahle 2012). Participant observation is a method which encourages the observer to involve and
engage oneself in the research and then use the newly acquired experiences and perspectives to
inform the reader from an insider point-of-view (Zahle 2012). It facilitates a strong relationship
with a group or movement and allows for the researcher to be able to “report on what matters for
that culture” (Laurier 2010, p. 13). The pairing of both observation with participation results in a
transformation (Laurier 2010; Zahle 2012) as the researcher’s experience will affect the way they
view the world. As an active participant, the observer will be able to have insights on “what is
relevant, why those things are significant, and how these ordinary and extraordinary things are
accomplished by the people or process being studied” (Laurier 2010, p. 12). The meetings and
groups that I have become a member of (e.g. the Frenchtown Community Advisory Group to the
EPA, Missoula Water Quality Advisory Council, etc.) have allowed me to acquire the trust of the
group members, which has fostered a meaningful relationship and it has resulted in working
together on problems or questions that arise. Eric Laurier (2010) describes it as moving from an
outsider to an insider. As an insider, I can see what and how the group is taking in information
and how they process what is going on at the site. This directly coincides with my desire to
integrate contemporary qualitative social science methods with an indigenous approach:
“Traditional Indigenous research emphasizes learning by watching and doing. The relationship
building that this sharing and participating entailed is an important aspect of ethical Indigenous
research” (Wilson 2008, 40).

3.3 Data analysis
The goal of my research is to identify options (legal, political, cultural) for the inclusion of
Tribal input to better inform the characterization and cleanup process of the Smurfit-Stone mill
site. To accomplish this goal, I engaged the CSKT community by gathering Tribal members for
individual interviews, which included CSKT scientists (a fisheries biologist, hydrologists, and an
environmental scientist), Tribal elders, and Tribal Council members concerned about the site. I
gathered input from these Tribal members and scientists that includes historical and cultural
information about the site and affected area—both Tribal member’s perceptions through
interviews, as well as published and unpublished documents from the Tribe. Additionally, I
asked the interviewees to discuss what restoration of the site should look like in the interest of
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the Tribe and how they view the potential impact that community involvement could have on the
process.
To analyze the transcribed interview texts, I utilized NVivo software to aid in organizing the
data (transcripts) and my coding process. NVivo allows for data management that assists in
qualitative analysis; using NVivo to organize textual data allows for an alternative way to assess
the data and it facilitates a more detailed understanding during analysis (Jackson 2013). Through
the use of specific word and phrase search functions in NVivo (as well as my manual reading
and listening to transcripts), I searched for evidence of common and emergent themes related to:
(1) traditional knowledge of the proposed site; (2) the role (or lack thereof) of tribal
Consultation; and (3) the potential influence of Tribal participation in Superfund characterization
and cleanup processes. I identified and isolated text across all the interviews that related to these
major deductive themes emanating from my research questions. This can be described as the first
or initial level of my coding process to analyze the data. I engaged a second level of coding by
identifying additional subthemes that emerged from the isolated text during the first level of the
coding process. I then reviewed the selected text and identified themes against the original
transcripts to determine the relative salience of themes across my interviews. This process served
as a means for testing the dominant narrative emerging from the data collected.
In writing my thesis and potential policy recommendations, I combined the data collected from
semi-structured interviews with a previously conducted policy analysis of avenues for Tribal
Consultation in natural resource management (Nie 2008) to encourage a science-to-policy
pathway for incorporating this new data which is partially informed from both an Indigenous and
traditional ecological knowledge perspective into further discussions about characterization and
cleanup of the Smurfit Stone site. My work will merge scientific data (what is currently known
about the site chemically, biologically, physically) with socio-cultural data about how tribal
members know the site beyond the technical characterization. This is critical to facilitating: (1)
any future Tribal participation (whether informal participation or formal Consultation); and (2)
just and inclusive discussions of the site and potential cleanup activities moving forward.

3.4 Case Study Description: Smurfit-Stone/Frenchtown Mill site, Clark Fork River, MT
Lumber mills were a founding industry in the western U.S. and particularly important in
western Montana. Along with the growth of mills, came the development of environmental laws
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and agencies charged with addressing the consequences and impacts industry on air, land, and
water quality. The Montana Department of Environmental Quality (DEQ) and the Environmental
Protection Agency (EPA) are the primary agencies whose mission it is to protect human health
and the environment. The DEQ and the EPA define acceptable levels of pollutants and
contamination allowed into the environment, and they are charged with enforcing adherence to
and holding accountable those in violation of the Clean Water Act and the Clean Air Act.
As the paper mill west of Missoula began its operations in 1957, impacts to the air and water
quality were immediately evident (Gordon 1958). Pictures of protestors outside the mill wearing
gas masks were featured in Life magazine, as well as in a National Geographic piece on the
nation’s growing air pollution impacts which highlighted the dark gray skies of the Missoula
valley (Bruggeman, 2008; National Geographic 1969). A fish-kill in the Clark Fork River during
the first year of the mill’s operation led to the construction of a cobble dike and over 900 acres of
unlined wastewater and sludge ponds between the mill and the river.
The mill had five owners over its 53-year life, and two owners after the mill shuttered its
doors in 2010. Post-bankruptcy, the last owner, the Smurfit-Stone Corporation, was acquired by
Rock Tenn Corporation to the tune of $3.5 billion, for the time-being, removing Smurfit-Stone
from the list of Potentially Responsible Parties. From 1957-1993 the mill dumped waste on site,
from 1960- 2010 the mill dumped sludge on site, and from 1960-1999 the mill used chlorine
bleaching (EPA 2011b; EPA 2020d).
The DEQ and the mill negotiated levels of ‘acceptable’ waste water discharge and air
pollution control as the mill expanded over its 53 years of operation. Permits were issued by the
DEQ to the mill over fixed periods of time in order for the agencies to study the environmental
impacts, such as the mill’s request to discharge waste water year-round, instead of only during
high flows (MDHES 1974, MDHES 1986, Neilson 1987). The DEQ allowed the changes and
continued to issue permits to the mill for the discharge of approximately 5.7 billion gallons of
wastewater every year into the Clark Fork River and over 20,000 tons of sludge into the unlined
settling ponds on the mill property (MDHES 1976, MDHES 1986, EPA 2011b, CFC 2020).
The mill was also allowed to dump all of the facility’s garbage onsite without a permit or
license. When the federal Solid Waste Management Act was amended in the 1990s, the mill was
asked to apply for a permit or transport their garbage to a licensed facility. The mill opted to bury
the over 40 years of ragger wire, asbestos, lime kiln grits, and unknown refuse deposited on site,
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and transport all new garbage off-site (MDHES 1976, 1986; EPA 2020d; CFC 2020). Covered
dumps remain on the property, in between many highly contaminated sludge and waste water
ponds, and all in the former floodplain of the Clark Fork River (EPA 2020d; CFC 2020).
In 2011 the mill owners, Smurfit-Stone, declared that the property was clean. The DEQ was
not getting cooperation from the property owners to verify that the land was safe so they
requested the ‘strong arm’ of the EPA to help bring the potentially responsible parties to the
table. In 2011-2012 the EPA took land and water samples and found dioxin and furan
concentrations above the EPA’s cancer risk assessment levels in shallow groundwater samples.
Manganese and arsenic were also found above screening concentrations.
It is well understood that because the mill’s 900 acres of unlined wastewater and treatment
ponds are bound only by an aged, unmaintained, non-engineered gravel dike, that the waste from
over 50 years, are vulnerable. Studies have also documented that contaminants have and
continue to move through the ground and groundwater on site and into the Clark Fork River
(MWQD 2020, CFC 2020). A fish consumption advisory was issued for rainbow trout and
northern pike in the Clark Fork River near the mill in 2013 as a result of filet samples which
turned up positive for dioxins, furans, and polychlorinated biphenyls (PCB’s) (Schmetterling and
Selch 2015, MTFWP 2013). The guidance advised consuming no more than four Rainbow Trout
in a month and no Northern Pike along a 105-mile stretch of the River (FWP 2013). Fish samples
taken in 2018 and 2019 have revealed levels of contaminants of concern which led the agency to
issue new warnings to include a ‘Do Not Eat’ order for all species of fish from the confluence of
the Clark Fork and Bitterroot rivers to the confluence of the Clark Fork and Flathead rivers
(MTFWP 2020).
The only action the DEQ has taken on its own is the approval of a waste water discharge
permit that was originally issued to the active mill. A collection of concerned groups joined
together in a motion for summary judgement against the Montana DEQ citing violations of the
Clean Water Act and the DEQ’s own administrative rules (Plaintiff's Joint Brief in Support of
Motion for Summary Judgement. 2015. DDV-2014-810). Since the mill in Frenchtown first
broke ground, there have been concerned citizens speaking up and taking action when air and
water quality have been degraded. It may take strong citizen action to get the former mill site and
the Clark Fork River protected, as the DEQ and EPA are not taking swift action to protect human
health and the environment.
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Chapter 4 Results and Discussion
4.1 The Frenchtown Mill: a history of abdicating Consultation responsibilities
4.1.1 Federal Trust Relationship Revisited – the basis for Consultation
The Confederated Salish and Kootenai Tribes have lived in the Northwest including Montana
since time immemorial. The Salish, Pend d’Oreille and Kootenai peoples have lived sustainably,
considering future generations with every action for several thousands of years. In a relatively
short amount of time since colonial contact in the Western United States, degradation to the
environment has been swift and severe. Where there were once unpolluted waters and air and
relatively intact biophysical processes on the landscape, there are currently 40 state and 21 listed
or proposed federal Superfund sites in Montana (MDEQ 2020; EPA 2020c). Many of these are
on the aboriginal territories of the Salish, Pend d’Oreille and Kootenai Tribes (see Figure 2.2).
The Federal Government has a duty to consult with the Tribes. Suzan Shown Harjo, a
Cheyenne and Hodulgee Muscogee activist, poet and recipient of the Presidential Medal of
Freedom wrote, “Sovereignty is sovereignty, treaties are treaties, and nation to nation is between
and among sovereigns” (Harjo 2018). The United States entered into an agreement and an
obligation with Tribes when the Treaties were signed. An especially critical time to communicate
and involve Tribes occurs when Tribes could be impacted by a proposed action or a potential
release of toxins which may pose a threat to human health and the environment, i.e. the
Superfund process. This includes potential impact to the environment across aboriginal
territories. This trust responsibility is rooted, in large part, in the treaties through which Indian
tribes ceded large portions of their aboriginal lands to the United States in return for promises to
protect tribal rights as self-governing nations within the reserved lands (reservations) and certain
reserved rights (e.g. aboriginal hunting, fishing, and gathering rights) to resources outside of
those reserved lands (LLC 2017, Keown, 2012).
4.1.2 The Frenchtown Mill: a history of contamination
In 1957, when Waldorf Paper Products began looking at land along the Clark Fork River to
establish the Kraft paper mill in 1957 (hereafter “the mill”), the Salish and Pend d’Oreille Tribes
were not Consulted about the potential impacts to land, air, and water resources across the
greater Missoula valley and beyond. With this action (or lack thereof), the CSKT tribal nation
was not respected as a sovereign government and Indigenous peoples and indigenous ways of
knowing the world were not respected as equal. In fact, the CSKT and other Tribes were at the
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time busy fighting against Termination of their status as sovereign nations; in 1954 the CSKT
successfully resisted the attempt to terminate the Flathead reservation (CSKT 2018).
Before the mill broke ground, two Missoula-area scientists surveyed the river to understand
the species that occupied the basin. Bottom samples were taken two miles downstream from the
mill effluent outlet where there were bottom organisms identified. Roughly 50%, or 765
organisms were types considered to be intolerant of pollution (Spindler 1959). In July of 1958,
seven months after the mill started operating, the percent of sensitive organisms had dropped to
17% at the same sampling location (Spindler 1959). One of these scientists, John C. Spindler,
warned in 1959 that:
It has frequently been found that the black liquor wastes from Kraft or sulphate
process paper mills are toxic to fish and bottom invertebrates of streams. Original plans
and specifications, as approved by the State Pollution Control authorities, required that
the paper mill wastes be lagooned, but these lagoons had not been built when the plant
began operating. Wastes were directly discharged into the river, causing visible
discoloration and foam. (Spindler 1959)

Figure 4.1 Waste water outfall and an overhead view of the discolored water entering the Clark Fork River from the
mill site (Photos courtesy of UM archives, The Clancy Gordon collection 1958).
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Figure 4.2 Pictures of mill (Koehler 2013) and catching the bus before school with mill in background (Harder
2008).

On July 31, 1958, dead fish were reported in the river. Aerial observations indicated at least
33 concentrations of dead fish between the waste outlet and the mouth of Fish creek, 25 miles
downstream. Species of dead fish included cutthroat trout (Oncorhynchus clarkii), rainbow trout
(Oncorhynchus mykiss), and a species no longer found along this stretch of the Clark Fork River,
the peamouth chub (Mylocheilus caurinum). This fish kill was evidence that the mill’s operations
had impacted and degraded the conditions of the ecosystem enough to no longer support all of
the species it had before the mill began operations.
Contamination continued to accumulate over the next several decades. According to a report
composed by long-time mill employee, Larry Weeks, in 1970, the mill was producing a total of
1150 tons per day (tpd) of product resulting in the discharge of 20,718,000 gallons per day (gpd)
of water (Weeks 1970). The mill was charged $.01 per 1000 gallons, which according to Weeks,
amounted to $7,227,000 for annual use of 7 billion gallons of water that was used for mill
production (Weeks 1970). Water was eventually returned as polluted water to the settling ponds,
and directly and indirectly to the river. Part of the production involved 150 tons per day of baled
bleached pulp. 18,000 gallons of water per ton of pulp were consumed, resulting in 2,700,000
gpd of water used for the bleached pulp (Weeks 1970). Bleaching pulp produces chlorinated
byproducts, such as dioxin (MDHES 1976). EPA documents in 2012 confirmed the persistence
of dioxin at the site:
Soil samples of the sludge ponds, emergency spill ponds, and wastewater holding ponds
at the site confirmed contaminants including dioxins and furan congeners and metals
including manganese, arsenic and lead. Dioxins, furans and metals including manganese
and arsenic were also detected in shallow groundwater samples at the site, indicating a
lack of containment of the contaminants. Some of these compounds were detected in the
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groundwater at concentrations above drinking water standards. Samples also confirm that
the Clark Fork River is impacted by the Site (URS 2011; EPA 2012).
According to the Analytical Results Report for an EPA Confined Site Inspection and
Removal Assessment for the Smurfit Stone mill (2012) as well as the Champion International
Frenchtown mill discharge permit Addendum (1986), the mill initially bleached 150 tons per
day. In one year, there would have been 54,750 tons of bleached pulp produced and over 39
years, the mill produced 2,135,250 tons of bleached pulp (EPA 2012a).
4.1.3 Failure to Consult from the Beginning
The Tribes were not consulted with following the fish kill which immediately impacted their
treaty rights—to hunt and fish in usual and accustomed places—particularly in aboriginal
territories along the Clark Fork River. When the fishery is impacted, this treaty right is impacted,
yet there was no Consultation and no reparations between the Federal Government or the State of
Montana and the Tribes. There were, however negotiations between the Missoula County Health
Department and the mill to construct settling ponds and the company built a cobble dike to hold
back wastewater (EPA 2012a). Additionally, there was an agreement made about discharging
waste water directly into the Clark Fork River only during high flows in the months of May and
June (MDHES 1974), but no Consultation of any kind with the CSKT.

Figure 4.3 GASP protest outside the mill on Leap Day 1968. Clancy Gordon Collection. University of Montana
special collections.

The earliest legal nexus triggering federal Consultation with Tribes was the National
Environmental Policy Act (1969) and corresponding regulations. In 2012, the Department of
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Energy’s Advisory Council on Historic Preservation composed a handbook for Consulting with
Native American Tribes and noted that:
The National Environmental Policy Act of 1969 (NEPA) requires the preparation of an
environmental impact statement (EIS) for any proposed major federal action that may
significantly affect the quality of the human environment. While the statutory language of NEPA
does not mention Indian tribes, the Council on Environmental Quality (CEQ) regulations and
guidance do require agencies to contact Tribes and provide them with opportunities to participate
at various stages in the preparation of an environmental assessment or EIS. CEQ has issued a
Memorandum for Tribal Leaders encouraging tribes to participate as cooperating agencies with
federal agencies in NEPA reviews (Advisory Council on Historic Preservation, 2012).
Although CEQ regulations requiring Consultation with impacted Tribes were not
promulgated until 1978, CEQ released similar guidance in 1971, which was in place in the
intervening years. Thus, there was guidance available to federal agencies describing
circumstances (e.g. federal actions including permits) under which Consultation with Tribal
nations was necessary—essentially whenever a federal EIS was triggered.
Prior to the promulgation of the first federal EIS for mill permits, the 1971 Montana Water
Quality Act amendments included the Non-Degradation Policy 75-5-303, which created
requirements that areas with water quality which exceeded the established water quality
standards, would be protected to maintain the existing water quality. The amendments included a
provision stating that new development which may introduce pollution to state waters considered
high quality must implement waste treatment to maintain the existing water quality (MCA 75-5303; Nielsen 1987).
1971 also saw the passage of the Montana Environmental Policy Act (MEPA) which created
an Environmental Quality Council for Montana, fleshed out requirements for public
participation, and provided direction for agencies on when and how an EIS should be prepared in
the event a state action (including a permit approval) would cause a real or potential harm to the
Clark Fork River (MCA 75-1-102; Nielsen 1987). MEPA included acknowledgement and
encouragement of a “productive harmony between man and his environment, to promote efforts
which will prevent or eliminate damage to the environment” (MCA 1071, 75-1-103; Nielsen
1987).
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MEPA echoed Montana’s Constitutional declaration in Article II, section 3 stating the
citizens of the State of Montana had rights and obligations for sustaining a healthy environment:
75-1-103 (3) The legislature recognizes that each person shall be entitled to a healthful
environment and that each person has a responsibility to contribute to the preservation
and enhancement of the environment.
MEPA provided a forum to begin establishing rules to follow in the development of a statelevel EIS and in meeting the legal requirements of public participation, which includes access to
relevant documents and response to public comments (Nielsen 1987).
In Spring of 1973 the Mill requested a variance on wastewater discharged directly into the
Clark Fork River at or above 7,000 cubic feet per second (cfs) because decreased snowpack and
precipitation led to a shorter window for the mill to discharge at the State ordered level of 10,000
cfs (Nielsen 1987). The MDHES amended the permit without consulting stakeholders, including
CSKT. The Montana Department of Fish and Game (as cited in Nielsen 1987, currently MT
FWP) decried the amendment and cited that State Law (MEPA 75-1-102) and NEPA required
that Consultation take place before actions take place (Nielsen 1987). The Montana Wildlife
Federation also took issue with the procedural failure to prepare an EIS and allow for public
participation (Nielsen 1987). In August of 1973, the mill applied to increase production from
1,150 tons per day (TPD) to 1850 TPD. The mill also wanted to expand, which would result in
an increase in impacts to air quality due to an increased output of sulfur dioxide and an increase
in wastewater discharges from 15 million gallons per day (MGD) to 24.8 MGD (Nielsen 1987).
The first federal EIS for the former mill site took place in 1973-1975 authored by the mill
owners and sent to a “panel of experts” (Nielsen 1987, 50) who the Mill chose for review. In
response to the proposed expansion, a group of local professors from the University of Montana
and other members of the community formed the Concerned Citizens for a Quality Environment
(CCQE). The group challenged the increase to wastewater output on the suggestions made in the
EIS about potential impacts to the Clark Fork River ecosystem (Nielsen 1987). There were
several entities speaking on behalf of the river, speaking out that Consultation had not occurred;
at that time, local and State agencies were not advocating for the inclusion of the Tribes, instead
the CSKT were not informed nor included in major changes at the mill and the ongoing impacts
to the Tribes’ aboriginal territories.
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The Clean Water Act (CWA) had significant impacts on State control of water. Until 1972,
states and local governments were the primary regulators of water quality. The State of Montana
set a pre-CWA standard to assure the water was clean enough to support identified uses (Mohr
2015). Unfortunately, assigning responsibility and enforcing compliance proved largely
unworkable and by 1972, Congress decided that Federal involvement was necessary.
Congressional response came in the form of the 1972 Federal Water Pollution Control Act (a.k.a.
the Clean Water Act or ‘CWA’), with a stated objective “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters” (CWA 1972). Compliance with those
limitations would allow a polluter (e.g., the Mill) to obtain a National Pollutant Discharge
Elimination System (NPPES). The purpose of the CWA in 1972 was to restore and protect the
nation’s waterways from the pollution created by industrial sources. The language in the Act is
direct and enforceable: individuals nor industry “shall not be allowed to degrade the waters of
these United States”, except, if a permit to pollute is granted by EPA or states implementing the
CWA (CWA 1972). With the possession of a permit, discharging pollution into the nation’s air
and waterways was (and is) allowed. From the first discharge into the water (and the air) at the
Mill in 1957, there was a negative impact to the environment and to human health (Whitney and
Spindler, 1959; Nielsen 1987). The cost associated with this impact were not considered when a
permit was issued (Nielsen 1987).
Because expansion of the Mill would degrade air quality, a permit was also required under
the Clean Air Act of Montana (MDHES 1974) and the Federal Clean Air Act of 1970 (CAA
1970). The Act stated that there “shall be no installation, alteration, or use of any machine,
equipment, device or other article which…may cause or contribute to air pollution” (MDHES
1974), unless, a permit is issued. The MDHES issued permits to the mill allowing increased
inputs of pollution into the valleys air and they issued a permit that allowed an increase in
wastewater discharge before the EIS was complete (MDHES 1974; Nielsen 1987). According to
CEQ guidance and regulations, the EIS is essentially the legal trigger for Tribal Consultation
when Tribal lands and resources are impacted by a federal action. The CWA and CAA
permitting was a major federal action which should have triggered NEPA, mandating an EIS,
which, according to CEQ guidance and regulations, required Tribal Consultation.
In 1984 the mill requested year-round direct discharge into the river, requiring a revised
NPDES permit, and thus another environmental review (i.e. EIS). Despite the legal nexus, the
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CSKT were not invited into the conversation. An “Environmental Review” was included in the
EIS, which had a section for DPHES to fill out, inquiring if there would be any cultural
uniqueness or diversity impacted by the activity proposed and “none” is marked. The Tribes who
have lived in this area since time memorial are the experts on features like cultural uniqueness,
yet their experience was not sought, and their voice was not included (MDHES 1984).

Figure 4.4 1984 EIS Checklist without Tribal Consultation included (Preliminary Environmental Review Proposed
Permit Modification, Champion International & MDHES 1984).
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Figure 4.5 Evidence that no Consultation took place with the CSKT (Champion International Frenchtown Mill
Discharge Permit MT-0000035 Draft EIS, MDHES Dec 26, 1985).
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The Montana Department of Environmental Quality (DEQ) approved the year-round direct
discharge permit (see figure 4.5) which led to citizens and area scientists to act (MDHES 1985).

Figure 4.6 Mill discharge permit MT-0000035 DPHES 1986.

In Peter Nielsen’s 1987 paper, "Frenchtown pulp mill and the Clark Fork River: A case study
in water quality decision making and public participation", he mentioned that CSKT wrote a
letter opposing the plan to discharge waste water directly into the river, but the Tribes do not
have a copy of said letter and it was not included in the Environmental Impact Statement
comment section. On page 30 of the EIS it was stated that there was little information on the
importance of the area, yet there was no Consultation done with the Tribes (MDHES 1986). The
application triggered the formation of the Clark Fork Coalition (CFC) as concerned citizens,
including Peter Nielsen, came together to protect the integrity of the valley’s air and water
quality (CFC 2018).
In 1991 the Solid Waste Management Act was amended requiring industries like the mill to
either cease disposal on site or to apply and obtain a license (MDHES 1993). Because the mill
had deposited all of its waste on site in designated dump locations on the property since 1957
(Figure 4.6), and there was evidence of the refuse (which included lime kiln grits, ragger wire
and asbestos) dumped in water, the amendment was supposed to prevent further degradation to
the environment by either the cessation of dumping waste on the property, or creating
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appropriate and safe conditions for waste disposal on site (MDHES 1993). License for such
activities would also require a NEPA analysis (EIS) and thus should have triggered some sort of
Tribal Consultation.
In April of 1992 Stone Container, who took ownership of the mill in 1986, applied requesting
a class II permit for all on site landfill including general refuse, primary sludge, hog fuel ash,
lime kiln grits, asbestos, ragger wire, and wood yard wastes (MDHES 1993). James Wilbur,
Environmental Specialist for the Solid and Hazardous Waste Bureau, he details 33 deficiencies
in the initial application submitted by Stone (MDHES 1993). The volume of sludge produced as
a by-product of the effluent treatment process was measured at approximately 50 tons per day
(MDHES 1993). MDHES negotiated with the Water Quality Bureau to allow the sludge waste to
be included in the renewal of the Montana Pollutant Discharge Elimination System (MPDES)
permit MT-0000035 (see Figure 5) (MDHES 1993). If the primary sludge had been disposed of
under a Solid Waste Management license, the sludge would have had to be removed from the
wastewater treatment ponds and disposed of at a proper Class II landfill site (MDHES 1993).
The permit for a landfill was not granted so the mill was allowed to “close” the landfill,
which was simply ‘contouring’ specified landfills followed by a clay application to prevent
further water infiltration from above, but because the ponds and waste dumps were unlined,
groundwater continues to interact with the materials (Figure 6). The mill was then required to
ship all general refuse to the Missoula Landfill, but the sludge became permitted under the
MPDES permit (Nielson 2016). The dumping was illegal, and the CWA permit should have
triggered Consultation.
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Figure 4.7 Waste Dumps on mill site submerged in ground water and barrels with unknown contents (MDHES
1993).

Even though NEPA did very little to force agency pursuit of Tribal Consultation, it opened
the door to that potential—at least on reservation. Under the current formulation of the trust
doctrine, tribes have no legal right to safeguard or manage cultural resources found off
reservation. To partially address this, President Clinton proclaimed Executive Order 13171 in
1996 (Exec. Order No. 13,175, 65 Fed. Reg. 67,249 (Nov. 6, 2000), hereafter “EO 13175”).
EO13175 was written to address the failure of the government agencies to successfully foster
meaningful Consultation with Tribal Nations. The EPA is also bound by Executive Order 13175
to pursue Tribal Consultation when federal activities interface with tribal resources, history,
culture, and sovereignty. As such, “Federal agency staff responsible for carrying out tribal
Consultation should be familiar with the history of the relationship between the U.S. government
and Indian tribes because that history may influence the context of Consultation” (EO 13175).
Although President Clinton introduced mandatory Consultation in 2000 in an effort to ensure the
federal government fulfills its trust obligations to tribes, he did not create an enforceable
obligation to tribes under the trust doctrine (Rogerson 2015).
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This order is intended only to improve the internal management of the executive branch, and
is not intended to create any right, benefit, or trust responsibility, substantive or procedural,
enforceable by law by a party against the United States, its agencies, or any person. (EO
13175, 1)
Consequently, Consultation provides tribes with no substantive legal rights to combat impacts to
cultural resources that persist off reservation. The Consultation practices fail to further the
protective purposes of the federal Indian trust doctrine (Rogerson 2015). President Obama stated
in the 2009 Executive Memorandum on Tribal Consultation that:
History has shown that failure to include the voices of tribal officials in formulating policy
affecting their communities has all too often led to undesirable and, at times, devastating and
tragic results. By contrast, meaningful dialogue between Federal officials and tribal officials has
greatly improved Federal policy toward Indian tribes. Consultation is a critical ingredient of a
sound and productive Federal-tribal relationship (Obama Memo 2009, 1).
In a further effort to push Consultation toward a meaningful process for Tribes and the
Federal Government, in 2009, President Obama declared that each federal agency or department
must submit a plan within 90 days detailing their cooperation with Executive Order 13175
(Obama Memo 2009). President Obama’s Executive Memorandum on Tribal Consultation was
an effort to:
1) Give Tribal Governments a voice in matters affecting Human Health and the
Environment.
2) Urge Federal Agencies to educate themselves on Tribal and Treaty Rights and the
obligations said agencies have in enforcing consistent and meaningful Consultation.
The Memo did not result in Region 8 consulting with the CSKT about the mill until after the
Tribes had made several requests for inclusion and involvement with the activities on the mill
site.
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Figure 4.8 Clark Fork River Existing and Proposed Superfund sites (CSKT 2018).

As demonstrated above, the Tribes should have been contacted to voice their opinion on an
environmental investigation of the site, especially after the passage of NEPA and the Clean
Water and Clean Air Act permitting decisions of the 1970s. Although the Mill itself is not
located on the present-day Flathead Reservation, contamination at the Mill clearly impacts
CSKT treaty rights to hunt, fish, and gather in usual and accustomed places such. Figure 4.7
illustrates the four-mile area-of-influence of the mill on CSKT aboriginal territory and how close
the assumed impact area is to the Flathead reservation.
In 2010, when the MDEQ wanted to investigate the site for possible contamination to the
land, ground and surface water, the current and former mill owners were not compliant. In 2011,
the mill announced that they had cleaned up the site and were ready for new development
(Chaney, 2011). The CSKT were vocal about the need for a full site investigation in letters to
then Governor Brian Schweitzer and to the Montana DEQ but they were still not consulted with
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by MDEQ (EPA 2012c); Letters from CSKT to MT Gov. Brian Schweitzer, on file with the
author). The MDEQ, unable to enforce action against the former and current mill owners,
requested that the EPA step in to help (author notes from MDEQ Project Manager presentation at
Water Quality Advisory Council meeting 2017).
In 2011, the EPA hired an Environmental Consulting firm, URS Operating Services; URS
along with two EPA officials, collected 75 samples in the fall of 2011 to assess if the site was
clean or if it needed further characterization. The team took samples from areas that were known
potential contamination sources due to historic activity or employee information (EPA 2012).
The samples were evaluated and scored on a Hazardous Ranking System which is used to
determine a site’s level of contamination and eligibility for designation as a Superfund site (i.e.
listed on the NPL). A site is declared a Superfund site if it scores high on the Hazardous Ranking
System (HRS), which informs the EPA on how much of a threat a site is to human health or the
environment. The EPA is charged with assessing the possible conveyances of pollution, by
testing groundwater surface water, soil exposure and air. A score of 28.50 or greater on the HRS,
will place a site on the NPL (Federal Registry, 2013). The score given to the site is 50 on the
HRS, however, the site was not formally listed as a Superfund site, instead it is listed as a
‘proposed’ site. The first EPA Project Manager of the site stated at several meetings that they
thought that site was remarkably clean and the EPA wanted to work with the PRP’s under an
Administrative Order on Consent to pay for the investigation and necessary remediation instead
of pushing for the listing (Author’s notes from meeting attendance, 2017). The Project Manager
at the time also stated that the Remedial Investigation will allow the EPA to rank the site score
again and then decide on whether or not to list it on the NPL. Since 2011 the Smurfit mill has
been listed on the NPL as proposed, until this year (2020), when it was removed from the list
altogether (EPA 2020d). A second avenue for listing a site, is that each State (Governor) can
designate the most hazardous and dangerous site to be added to the NPL. Montana used this
“Silver Bullet” to address asbestos and other contamination from a mill in Libby, MT
(McLaughlin, 2001).
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Figure 4.9 Map illustrating locations of the industrial core, the waste dumps and sludge ponds, the settling ponds and
other mill features (URS 2011).

During initial site characterization, the development of the Operable Units did not reflect
how the CSKT scientists and Tribal Council saw the issues at the site. There are two perennial
streams, long important to the Tribes, which were sectioned off into separate Operable Units.
The CSKT would have put the streams and the Clark Fork River as a unitary resource, i.e. a
single Operable Unit to be addressed holistically. The Tribes nor any of the Natural Resource
Trustees were involved in the designation of Operable Units.
In 2011, M2Green purchased the property and began dismantling a few buildings and selling
equipment. The PRP’s hired New Fields Consulting and the firm began sampling the site under
the direction of the PRP’s in areas that were not sampled in 2011. In a Missoula County Water
Quality District memo, Peter Nielsen notes that there has been no Consultation or
communication between the PRP’s and EPA/DEQ and the stakeholders like the County or the
Tribes.
In 2015, the MTDEQ renewed a Montana Pollution Discharge Elimination Systems
(MPDES) permit in compliance with CWA to M2Green without first consulting the tribes. The
CSKT joined other area stakeholders in a lawsuit asking the judge to void the permit, stating that
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the Tribes have, “continually sought to restore the river where it is damaged and to protect the
river where it is healthy” (Plaintiff's Joint Brief in Support of Motion for Summary Judgement
2015). In September of 2017, the permit was vacated and the DEQ did not appeal the ruling.
Without a wastewater permit for the site, the four outfalls are illegally sitting on the beds and
banks of the Clark Fork River (Figure 4.9), a resource held in trust for the citizens by the State of
Montana (CFC 2017). The lack of a permit may also allow for the expedited removal of the 120
acres of unlined waste dumps that are interacting with groundwater, and the sludge ponds that
are up to 15 feet deep and have tested positive for contaminants of concern (CFC 2017).

Figure 4.10 Sludge ponds, waste dumps and settling ponds along the Clark Fork River (Nielsen 2017).

4.1.4 Recent Attempts at Consultation
A group of concerned citizens and stakeholders met at the Frenchtown Firehall in February
of 2017 to talk about forming a Community Advisory Group, a liaison between the community
and the agencies in charge of investigating the site. I was a part of this meeting as a concerned
citizen. The Frenchtown Community Advisory Group (CAG) formed in March of 2017. The
mission of the group is, “to serve as a trusted liaison between the community and the EPA/DEQ
by becoming informed, sharing this information with the public, and engaging in the Superfund
process to ensure the restoration of the site to a healthy ecological state for future generations”
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(CAG 2017). The membership is diverse, with members of the local Frenchtown community,
Confederated Salish and Kootenai Tribal Council and Tribal scientists, members of the Missoula
Water Quality Advisory Council, and other organizations such as the Watershed Education
Network and the Clark Fork Coalition. They have been meeting monthly to better organize the
group and to review and comment on documents that are released by the EPA regarding
sampling plans for site characterization.
I was appointed to be an administrative member of the CAG and I oversee the Facebook page
for the group. I have brought in various speakers to the meetings, to aid in informing the public
about the issues at the site. I wrote the mission statement for the CAG. I have supported a fellow
graduate student’s research on the effectiveness of CAG’s for the Frenchtown group, and I have
given presentations on the site tours and on possible future uses for the area. I continue to remain
committed to the group, and hope that we will continue to function as an intermediary between
the public and the EPA.
The first EPA Project Manager said many times at CAG meetings that the community
wanted the site cleaned up quickly and for business to return to the site. I have been to every
Frenchtown CAG meeting, and there has never been a declarative statement that suggested that
the community wanted anything but a thoroughly cleaned up site that leaves future generations
with the environment that their great-grandparents enjoyed on the Clark Fork River. The value
of the place is far more than economic to the diverse group of stakeholders in the CAG and the
Tribes.
In 2019, a new EPA Project Manager was appointed to the site and in 2020, the Remedial
Investigation entered its fifth year. There was a PCB removal project conducted in 2018, but the
former Director of the Missoula Water Quality District, Peter Nielson, questioned the removal
because there was no evidence at the time that the EPA and MDEQ found the source of the PCB
contamination. Now, as the former mill site is still being investigated by the EPA for potential
Superfund consideration, sampling has been minimal and there has been little to no action taken
to remove the waste dump contents from the floodplain. On May 16, 2018, during a flood event
on the Clark Fork River, a tea-colored water was observed moving from the site, into the River,
elevating concerns that contamination was moving off-site, i.e., contamination was mobile. The
Project Manager was not responding to requests for a contingency plan in the event of berm
failure, so the County asked for help from Montana Senators Tester and Daines. A decision was
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made in crisis by the EPA Regional Director Benevento, after the Montana Senators requested
immediate action, which was to build up the dikes along the most vulnerable reaches. For years
the Tribes, the Missoula Water Quality District, and other Natural Resource Trustees, have asked
to be included in negotiations over sampling density and location, they have repeatedly requested
to be informed as sampling is occurring, or to see the sampling results in a timely manner, but
the requests have largely fallen on deaf ears, even while contaminants were being mobilized offsite (see Figure 4.11).

Figure 4.11 Contamination passing through earthen berms into the Clark Fork River (NBC news May 2018).

Although efforts to consult the Tribes have not significantly improved, CSKT participates in
public comment processes through involvement in the CAG. The new Project Manager asked me
about how to best consult with the Tribes and I told her to go and meet with the CSKT Culture
Council of Elders and she did. She has met with the Tribal Council too, but in 2020, there had
been no meetings with the Tribe or the BTAG until early November 2020, partially as a result of
COVID-19 precautions. The results of the 2018 and 2019 fish tissue samples will potentially
result in the inclusion of Rainbow Trout,4-fish per week allowance, to a full No-Consumption
guideline for a section of the Clark Fork River which include the River adjacent to the Mill
(FWP 2020). The result is an infringement on Salish, Kootenai and Pend d’Oreille Tribal
members access to the treaty-reserved rights.
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4.2 CSKT Perspective on Consultation – Analysis of Interviews
In an effort to better understand the Confederated Salish and Kootenai Tribes’ experiences
with Consultation, the mill, and the Superfund process, I interviewed nine individuals involved
with the former Mill site. Four are members of the Confederated Salish and Kootenai Tribes.
Five participants, at the time of interview, worked for the Tribes in Natural Resource-related
capacities, and three participants worked with the Tribal Government directly. I sought to obtain
interviewees’ perspectives on my research questions in each interview, specifically: what is the
role of Tribal Consultation; why is Tribal Consultation often inadequate or absent; and what can
be done to make EPA-Tribal Consultation engaging, meaningful, and effective? I interviewed
several informants more than once, for a total of seventeen interviews in 2017.
After conducting interviews, I analyzed the interview transcripts to identify emerging
(inductive) themes that came out of the dialogue and text across interviews using NVIVO
qualitative data analysis software as a platform for organizing my analysis. Initially, I detected
five main categories of themes which included relationship with place, respect for place,
responsibility, contamination, and future generations. Through this analysis of themes from
interviews, I also identified a set of recommendations for developing and implementing a more
inclusive, efficient and transparent Superfund Consultation process which I detail in the
following chapter. Using NVIVO software, I first constructed “word clouds” from the interview
text; I sized words in the visual word clouds based on word count (with some parameters for
removing common, filler words such as “the”) (see Figure 4.11). I hoped this process would help
me to better understand and potentially organize the themes present in the interviews. The word
clouds were interesting but did not capture themes that I found recurring in my analysis of the
text, so I attempted other ways to visually illustrate the connection of what was important to the
interviewees and how they view effective Consultation and Superfund processes. Below are two
diagrams (Figures 4.12 and 4.13) that visually depict my interpretations and analysis of interview
data, describing what effective Consultation might look like and how one action (or inaction) can
cause a rippling effect, impacting human health and the environment.
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Figure 4.12 Interviewee text word clouds.

Figure 4.13 Relationship building to provide a thorough restoration.
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Figure 4.14 Influence and Connection of themes.

Figure 4.12 describes an important first step of improving Consultation, relationship building
with tribes, which requires time and effort. The next step to improving the Consultation and
Superfund process is building a relationship with the natural world, which includes subthemes of
the consideration of the needs of the natural world over human economic and development
needs. That exercise will help with the cultivation of empathy and in turn, allow for greater
inclusion of multiple perspectives and needs for a site, which will influence the characterization
and restoration of an area. Finally, inclusion and effective Consultation results in a more
meaningfully restored environment and a healthier relationship with Tribal Nations and with the
environment itself. My interpretation in Figure 4.13 was inspired by a story my Grandma used to
tell me about how our actions impact more than just ourselves, so I inserted main themes around
the outside of the web (e.g. relationship with place) with the related subthemes within. In the
remainder of Section 4.2, I describe the narrative that I uncovered through the interview process,
including the relationship between these themes and subthemes, that best represents and expands
upon the CSKT perspectives on Tribal Consultation.
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4.2.1 Relationship with Place – Commitment and Connection
Though many residents of the Missoula and Frenchtown areas may not know that the area
they call home has been the homeland of the Salish and Pend d’Oreille peoples for many
thousands of years, the Salish and Pend d’Oreille know the valleys, peaks, and waterways; this is
their home. The Tribal members that I was fortunate to interview spoke about their relationship
with place as a description of a continuum. They mentioned the generations of long ago, the
present generations, and the generations yet to come.
Prior to the time of colonization, the Bitterroot, Salish, Kootenai and the Pend d’Oreille
peoples, we would travel throughout much of what is now western Montana, Idaho, even
up into Canada. One of the major travel routes that we would use would go right through
the Missoula valley. If you look at our history and our place names, we have a significant
amount of place names throughout this area including right where the Smurfit-Stone Mill
is located. This has obviously been an area where tribal peoples have spent a significant
amount of time gathering, fishing, harvesting, camping, and practicing our culture along
every step of the way. This is not part of our reservation but I think it is important to keep
in mind that our reservation does not represent the whole of the land that we consider
sacred and it does not represent the whole of the land about that we consider sacred and it
does not represent the whole of the land about which we care. That would include this
site and Council Grove where the treaty was signed just a few days ago to the date. This
is an area that has been important to us for thousands of years and will continue to be
important to us. You will see us at the table throughout this process and it continues to be
an area that we care about deeply. (Interview AO1)
Tribal Historian, Thompson Smith spoke about taking Elders to the headwaters of the Clark
Fork River and the memories they still carried about the place:
Personal memories of the Clark Fork River, I have many. It is a beautiful, powerful,
tragic landscape all bundled up together. It has been profoundly damaged from its
headwaters on down. In traveling there over the last 25 years or more with elders, all of
whom were born after a lot of that damage had already been inflicted upon it with the
mines of Butte and the smelters in Anaconda. They held it in their hearts and minds that
older cultural landscape and brought it to life in ways that are hard to put words to. They
also retained the stories about it that they had been told by their grandparents or great
grandparents of which preceded the transformation of the region that came with the nonIndian invasion of these areas and the introduction of an entirely different way of life and
human ecology. (Interview AO5, Thompson Smith, Salish and Pend d’Oreille Tribal
Historian)
It was evident in the interviews that the aboriginal homelands of the CSKT are still a critical
part of Tribal life today and the obligation to the place has never weakened, even if the Tribes
are not allowed to be part of the conversation about the care of the place.
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I think if you listen to the keepers of that knowledge, the culturally proficient elders that
we have but if you listen to them, they have that knowledge and that has sustained us for
centuries. We know how to live with the land and how to only take what we need and to
cover our tracks. (Interview AO3, Shelly Fyant, Tribal Councilwoman)
The traditional place names are of the greatest importance because they powerfully
convey environmental history and it can provide us with a really powerful, deep window
in to a tribal relationship with the land. (Interview AO5, Thompson Smith, Tribal
Historian)
Despite the lack of consistent and meaningful engagement from the EPA and State agencies,
the CSKT continue to work on acknowledging and educating the public about the long-term
importance of Montana and the environment to the Tribes. As one example, the CSKT place
name project is a visual and oral representation of the intimate connection the Tribes have with
the area. (Here is a link to the audio tour which begins on top of Evaro Hill:
http://www.salishaudio.org/audio/hwy.93place-names/.)
Our place name project, a big part of it is reasserting the tribal connection to these places.
Part of the project is these field trips and we do it in part because stories come back to the
Elders when they came out to these places that don’t occur to them if we are just sitting in
a room. Part of it is documenting it and it is a continuing relationship. It’s not just about
the past but it is about the future and the present. (Interview AO5, Thompson Smith,
Salish and Pend d’Oreille Tribal Historian, 2017)
When the CSKT negotiated the Hellgate Treaty in 1855, it was with clear intent that they
were reserving the right to continue visiting and engaging with their homelands (on or off the
reservation). The Tribes obligation to take care of their homelands is taken very seriously and it
is integrated into their culture.
The Tribes have reserved themselves a homeland and the right to continue going out in
their usual and custom places throughout their aboriginal territory. Exercising a treaty
right is exercising a living culture. It is a living culture not an historic culture. That is part
of their aboriginal territory, part of the habitat that takes care of the fish, the place that the
fish live in, the animals live in, which they preserve the right to have access, live with and
utilize from time immemorial through time immemorial. (Interview AO6)
Another participant put it this way:
We do have a relationship with the site. It’s not on our reservation but it is within our
ancestral territories. We are chiefly interested in what happens here. Because of that, we
will always be interested in whatever actions are taken there and it ties us to the place.
We will see our staff scientists there reviewing work plans. You will see our legal team
there making sure whatever mediation is done is done in a lawful and complete manner.
(Interview AO1)
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Clme’ or Council Grove is the area that the Salish, Pend d’Oreille, and Kootenai Tribes met with
Issac Stevens to negotiate the Treaty of Hellgate in 1855. Clme’ is four miles upriver of the mill
site and is a place that is regularly visited by Tribal members.
I went to that area because that’s where our Treaty Council was held. We had all of these
drawings of members of that Treaty Council by Sohone. That’s when it really became
important to me, that place and that river. I guess generally speaking, all of our aboriginal
territory is important to me My people in my dad’s family come from the Bitterroot. So,
when I go there, it just feels like home. (Interview AO3, Shelly Fyant, Tribal
Councilwoman)
At one of the early CAG meetings, a member of the Montana Health Department asked why
the Tribes would need to be there since the Mill is not on the reservation. Ignorance of Tribal
history and Tribal rights is pervasive. If a Project Manager or Official of a federal agency is not
educated on the rights of Federally-recognized Tribes, Consultation may not be initiated in a
timely or appropriate manner, if at all. When asked why is this site important to you, one
participant answered it this way:
Obviously, the tribes have been here for thousands of years. Even though this area, the
Clark Fork River, and Smurfit-Stone Mill site, they are not on our reservation. But I think
what a lot of people don’t realize is that our interests extend far beyond the boundaries of
our reservation. We have not always existed solely on our reservation. Just a few
generations ago, this was our home and that’s where we lived. Those memories are still
very fresh from a cultural perspective. So, this is a place which is important to us
historically and culturally. (Interview AO1)
4.2.2 Relationship with Water and the Fishery
Water is life. Water is a relative, a family member. The relationship with water includes
taking care of it protecting the tributaries, the large rivers, and the ground water. There is an
inherent obligation to respect water, and many participants articulated that responsibility.
…the importance of water… always includes the importance of protecting the
environment and our obligation to the environment including living things; things that
swim, things that crawl, things that fly, and things that walk. Animals were the ones who
were here before we were. They prepared the Earth for people. We have a responsibility
to them for that. (Interview AO1)
One of the Elders I spoke with reflected on their relationship with water so affectionately and
gratefully:
I have always appreciated the water, the quality of water and the coldness of water.
There’s a word in Salish that means, “it’s so cold it hurts.” Water is life. Without water,
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we couldn’t survive. It’s a necessary part of everyday living; for drinking, for cooking,
for cleaning, for a lot of different things. Not only for us but you think about all the things
that live in our streams; everything has a purpose. There is a reason they were created for.
One fish, one aquatic plant, everything depends on each other. The importance of water
and preserving what is in it and around it, preserves for us. Not only do we need water to
survive to drink but also to provide a lot of the food and medicinal food plants. A lot of
our environment would not survive. To us, water is very sacred in many different ways.
Water in our sweat lodges is very sacred. Just a simple drink of water is very important.
Before we had modern conveniences of running water and faucets, we had streams, we
had clear water, clear streams that we could drink from. The taste is definitely different
than what we have today; you can taste the difference.
We had to go to the wells to get our water. I remember the wells were deep and the water
was cool and clean. Where I lived we would get water in buckets and bring to the house.
Most of the time when we drank water it was room temperature; it was never icy cold
like we have today. I remember when I was growing up my grandfather would say, “I
wish I had a cool drink of water.” So, I would run down to the well and get a fresh bucket
of cool water and give him a drink. He would praise how cold and how sweet that water
was. But at the same time, he would be serious about giving thanks because of the water.
I remember how important that was to the people. (Interview AO4)
Another participant shared similar feelings about water:
Very important! Mother Earth’s milk. It is a sacred part of our lives. When I was a little
kid, my Grandma would take me to the creek to dip into it. I was 10-12 years old. It was
never explained until I was an adult that the community had a decision to make and my
Grandmother’s words came to me, “take a dip” from March to October every year. It was
giving thanks to the Creator. My medicine is the water. There is a story about water, a
lengthy story that describes the healing from the water. Taking dips is giving thanks
every time we take a drink. We are the stewards of the water. Keeping the ground, where
water comes out of springs, creeks join with others, into waterfalls. It rotates. It is our
responsibility to keep it clean. (Interview AO9)
Water is medicine, not just physically, but emotionally and spiritually. Native people learn
about gratitude, obligation, respect, and giving back all tied with water and with the
environment. Considering the impacts of an action with a holistic lens allows for perspectives
not currently considered. Several participants talked about the power and importance of water
and the question of considering it holistically and with regard to decisions about its use and
protection.
I guess you need to stop and think exactly what water provides and what it does. You
walk down by the river and you walk in the mountains, it is just amazing what it does for
you not only as drinking water but also spiritually. It has that effect for you just to hear
the sound and to see it. (Interview AO4)
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We’re so blessed here to have such clean and fresh water. Now being on Tribal Council
and having to testify in the Montana State Legislature over the Water Compact, all of that
came back; the racism, the ignorance about Indians and about our treaty rights, the
Winter’s Doc, all that case law and all of that—everything about the water just came back
to me. I felt like, okay, I’m back to this place and it’s the water that is taking me down
this river, this path. Anytime I need to, I will go sit by the water and it is so calming. It
gives you the answers if you just sit and be still and listen. I always take that picture and
sometimes the water is raging and most recently it has been really low because the snow
has melted. It wasn’t until the last couple of months that I really even thought to look
downstream. My sister and I had this conversation. She asked her boyfriend, “Do you
look where you’re coming from or where you are going? (Interview AO3, Shelly Fyant,
Tribal Councilwoman)
All of the participants had a relationship with the Clark Fork River, which flows by the
former Mill site. For some, the river is the life blood of the area.
As a child, I always remember the Clark Fork River being a part of the physical and
cultural landscape for me. It’s an iconic river that flows right through town and it was
central to recreational opportunities when I was growing up. It’s one of the first places
where I learned how to fish. Of course, it’s a very important place for the Salish people.
So, hearing about it in that context, stories from the elders, and growing up interacting
with the Clark Fork River. It’s always been an important place for me. (Interview AO1)
The health and well-being of the river inspired some of the participants to work in environmental
fields in order to protect and preserve the iconic waterway. For example, one participant said,
I am looking forward to the opportunity to learn more and participate in the cleanup of
the site. I grew up with great recreational opportunities: high water quality, and
opportunities to interact with the natural landscape. The reason that I became a
hydrologist is to be able to protect and enhance those resources and to pass them on to
my nephews and maybe someday to my kids. I’ve always had an appreciation for water.
Looking at some of the things that are happening in the world today, primary fueled by a
desire for profit, it makes me extremely concerned about the future of these resources. I
would like to try to be part of that solution to protect and even enhance some of these
resources. (Interview AO1)
A Tribal Environmental Scientist emphasized that the Tribes do not consider the Clark Fork
river as a, “series of resources” but as a “unitary resource”, one which the Tribes goal is to
“protect the river where it is healthy, and restore the river where it is injured” (CSKT Memo
2019). The CSKT are the experts of the area, and the place names of the Clark Fork watershed
reflect a knowledge and understanding of a complex system that sustained the Tribes for
millennia. The Tribes also understand the profound impact that colonization has had on their
home:
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Similar to the Tribes’ deep connection with water fish, and their importance in the way of
life of the Salish (Séliš) people has generally been understated by most non-Indian
researchers. In the Clark Fork River, starting from the headwaters, the name of Butte,
Snt̓apqey, means a place where something is shot in the head. Almost immediately after
the mines were established—following the completion of the Utah and Pacific Railroad
in 1881 or 1882 and then the Northern Pacific in 1883 that enabled the explosion of hard
rock mining in Butte—Silverbow Creek was filled with sludge and mine waste, and
basically became a completely lifeless place.
…(All the way) to Bonner at the confluence with the Blackfoot and Clark Fork, and that
is Nʔaycčstm place, aay is the word for large bull trout; so it is the place of the big bull
trout. Rattlesnake Creek where it meets the Clark Fork River is (Nɫʔay); place of the
small bull trout. These names testify to how abundant they were. Bull trout were
everywhere in these drainages. Nowhere were they scarce. For these places to be named
from, really reflects the tremendous importance of these things. Their importance in the
tribal way of life has been consistently understated partly because people will sometimes
apply a crude metric to trying to gauge that. (Interview AO5, Thompson Smith, Tribal
Historian)
One of the participants shared a story about what they had grown up learning about water and
the cultural importance of upholding a relationship with water:
In defending my thesis for the oral defense, one of the things that I wanted to
communicate was why this is important. In addition to contributing to the larger body of
knowledge of science, I also feel that studying water is also important from a cultural
perspective. Pat Pierre told the story about how the members of our tribes would bless the
waters. He said that in the spring time, the tribe would gather everyone and the elders
would select the people who were strong, who would go pray for the water. They would
send these people out into the headwaters in the springtime when the snow would begin
to melt. They would send these people out into the headwater to pray for these streams so
that the water didn’t get dirty and so that it wouldn’t go dry and so that the water would
always be there for the people and it would be good. Because Pat said that water is
medicine. That story to me was very impactful and I shared that with the people who
attended my thesis defense because I think that that speaks really well to the importance
of water to us culturally. (Interview AO1)
Within the Tribes’ relationship to water, is embedded in a relationship to all life that the
water and the river sustains. For example, bull trout were plentiful and connected to the Tribe’s
well-being. How much fish subsistence fishers consume had not been accounted for in the Fish
consumption warning or in the Superfund process:
It was the staple of their diet, bull trout. They consumed huge quantities of it year
around. It has been underestimated—they went and hunted buffalo, and those were all
important, but really what got them—the basis for their survival and their society and the
stability of their culture was they were fishing. Those fish were always there no matter
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what. When they couldn’t find a deer and it was the dead of winter, there were always
the fish. That was what got them through, always.
When you look at the place name studies that they have done all the names are fish.
Place of Big Bull Trout, Place of Little Bull Trout, place of Bull fishing in the summer, in
the winter. So, 17.5 grams per day, that’s a piece of fish that big. There’s also the fact
that (FWP) talked and acknowledged that they analyzed skinless filets. They know that
the concentrations are in the fat. Tribal people would dry it and leave the skin on, they
liked it greasy. There’s also the fact that Native Americans have a higher cancer rate.
The Center for Disease Control [cancer rate for Native Americans] is much higher
because of genetics or poor access to medical. Their cancer rates are much higher so they
are more vulnerable. There’s all those factors that need to be a three-meal per day limit is
probably way too much for a tribal person. 17.5 grams per day is not a lot of fish; I think
it is raw. When they say, cook it and let the fat drip off. All of that needs to be taken into
consideration. (Interview AO2)
The pollution in the Clark Fork River has impacted not only the Tribal Treaty Rights of its’
citizens, but it has also negatively impacted cultural ways for decades. One participant shared a
story about fishing near the Mill site as a young child and the experience of finding the fish sick:
I do remember a fishing trip when I was a young boy where my dad decided to take me
fishing. We went fishing right near the Mill; I want to say it was behind the Mill. I do
remember being very distraught during that trip. I always like to keep the fish that I catch
to eat them. That was one of my favorite parts about fishing as a kid. Not only do you
get to hook it and bring it on the shore, but you get to take it home, give it to your mom,
it’s a very proud moment. But I remember the fish that we caught behind the Mill were
not impressive physical specimens. As a matter of fact, they were actually very sad
fish—they were not in prime physical condition. If I remember correctly, their skin was
very soft. I don’t remember exactly what deformities they physically carried but it was
clear that it was not a healthy physical specimen and probably not suitable for eating. As
a matter of fact, my dad made me throw him back, which, you know, now was a very
good idea but as a kid it was very upsetting. (Interview AO1)
The story above is an example of a continued loss of a Tribal Treaty right. An interviewee,
articulates the Federal Trust obligation to uphold Treaty rights held by the Confederated Salish
and Kootenai Tribes.
…if there is any restriction at all or any concern at all that constitutes an impact on treaty
rights and ability of tribal people to practice their traditional ways, that is a direct impact.
If the government is failing to uphold its trust responsibility to ensure that these treatyguaranteed resources, in the public domain, are continuing to be available. If you are
failing to do that, they're liable for it, period. If they want to argue with it, they have to
end up arguing with the constitution of the United States because it says treaties are the
supreme law of the land. There is absolutely no question to me in my years of studying
the Hellgate Treaty and all the documents surrounding it, the pre-eminent objective of

78

tribal leaders in taking part of that was to ensure the ability of their people to continue to
live as a people and to live by their traditional ways. (Interview AO6)
The CSKT have demonstrated consistently their pledge to uphold their responsibilities to
their people, to the environment, and to defending their rights. The interviewee continues and
addresses what the Tribes goals are when natural resources are damaged:
We are very interested in impacts to the treaty resource which would be the water, the
quality of good water, the water as a habitat to the fishery resource that the Tribe has a
treaty reserved right; to fish in common with in all their usual custom places—the citizen
of the territories, but now it is a state. The Tribes are concerned about impacts to the
habitat and to the fish themselves. Natural resource damages don’t—there’s a bit of a
circuitous way (a pledge, a security given) to go through because you’re supposed to get
monitory damages to restore the area to what it’s base line character would be, in this
case, cottonwood gallery. There are ways you could try to bring in some cultural
resources. The Tribes typically don’t monetize their cultural resources. As a peripheral
thing, the treaty was signed right along the banks of the river down near where the
Smurfit site is. Up and down the river, the Tribes are a trustee on a Milltown remediation
and restoration and taking it down the river to there. It would be the same kind of interest
that they had out in Milltown, which is the fishery resource, Treaty-protected, fish,
wildlife and parks resources. And water habitat and quality, to make sure the habitat was
remediated and restored. (Interview AO6)
In addition to the concerns of contamination is the issue of multiple contaminants impacting
the River ecosystem:
The other thing the EPA guidance about the fish advisory talk about Tribes is that fish
advisories typically are only for one constituent. I didn’t know that there was a Do Not
Eat advisory for mercury in the Clark Fork River. That is new information to me.
Arsenic, manganese, dioxins, furans, mercury, PCB’s, what are the cumulative effects of
those? When you take all of these together, what are the cumulative effects of all of
those? (Interview AO2)
A healthy ecosystem provides the key components for sustainable living and the Tribes have
been able to live in an interdependent manner. The fish living in the Clark Fork River and its
tributaries, have traditionally been a key source of sustenance for the Salish, Kootenai, and Pend
d’Oreille peoples. When the river and the fish have been impacted by pollution, a destructive
result is the deprivation of the Tribes treaty-based rights. Just as capitalism does not consider
sustainability, nor does it factor in the broad and long-term consequences of pollution. One
participant put it this way:
What is the economic value of a fish? If that is what it takes to make fish important in
this conversation, someone should quantify that. (Interview AO1)
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“Liquid Assests” were reports compiled by the EPA in 1996 and 2000 to identify the
economic value of clean water. Contributions to the U.S. economy in the report included sales of
fish and shellfish worth $3.5 billion; fishing, boating, and waterfowl hunting and viewing
contributing $45 billion; clean water technology adding $64 billion; crops grown on irrigated
land netting $70 billion; and the manufacturing of soft drinks contributing $50 billion. A clear
connection was made between water quality and economic productivity.
When I asked the participants about the cultural and biological impacts of the contamination
of the land and the river, which include recent impacts to the rainbow trout and northern pike in
the Clark Fork River, one participant said this:
I think any impact to the ecosystem, not only the fish themselves but to the streams, to
me it has a domino affect not only to the fish but to everything else, good clean water—
they depend on good, clean water. To me the effects on the fish could be passed down to
humans who like to fish and like to eat the fish. (Interview AO4)
Respect, responsibility, reciprocity, and relevance are foundational within an Indigenous
worldview. A conflict arises when the EPA/DEQ and the PRP’s fail to be accountable to the
communities affected and to the resources contaminated. The fish contamination issue is one
example of the agencies allowing the PRP’s to ignore the responsibility of finding the source of
the fish contamination, and providing that information to the community.
The EPA and the PRP’s are saying that ‘If the fish really are contaminated, we don’t
know that it came from the site. We can’t trace it to that’. Can you prove to me that it
didn’t? (Interview AO2)
4.2.3 Contamination
As with contamination of the water, contamination generally was also a major theme,
reverberating around the web and influencing everything around it, brought about by a
disconnection with the environment and resulting in a long-term impact to the whole system.
Interviewees shared many thoughts on the impacts of contamination from the mill:
That’s like if a human had blood poisoning. That is the life blood of Mother Earth and
when you contaminate the water, you contaminate everything that that water gives life to;
the plants, the fish, the birds, everything. It goes downstream. It’s not just in one place. It
eventually dilutes downstream but it is a poison. I have seen pictures of those ponds and
that waste, and I have heard stories, I know people that worked there and dumped
asbestos in some supposed permitted landfills. I worked with another man and he worked
at the Mill, that was his job was to bring the garbage, the oil, the barrels of nasty stuff and
put it in the dump. I don’t know how anyone could do that as a job. My conscience would
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not let me do that. We’re so blessed here to have such clean and fresh water. (Interview
AO3, Shelly Fyant, Tribal Councilwoman)
Other views of contamination were coupled with a feeling of powerlessness and vulnerability:
I do not like it. Nobody can step in the way of progress. Corps dam the river, impact the
fish, no more salmon. We look at it differently. They do not pray over it or consider uses.
We are captured under that. I told a group at a water conservation conference that we are
all stuck, like paying for gas. All we can do is pray. Every time we turn on a light switch,
pray. Everything is being destroyed: Our air, Our water, The fires, Mother Earth.
(Interview AO9)
Importantly, many participants articulated that the EPA worldview does not take into
consideration the widespread and long-term effects of contamination.
I think they have got to realize the domino effect. Our lives and everything around us
interconnects. The domino effect on good or bad is there. If you destroy something then
something else will be destroyed. I think realizing that that connection with everything is
a good starting point. You can’t separate this and think you are going to fix it because
you still have the other—it has to be all included. That’s why I say when you mentioned
earlier about Consultation, we are interconnected as people also. The values of life are a
little different for everyone. Those values, even though we are connected, those values
are important to all of us and put together you can create something that is better and
stronger than everything else. You can’t separate it and expect to—it’s like taking a bandaid and putting it on, you’re just fixing that. What’s important is that interconnection to
everything. It goes hand in hand. (Interview AO4)
The impact of contamination was described as pervasive and, in some cases, devastating.
The contamination of water is just plain destruction. It is just something that cannot be
replaced and you have destroyed. The only way you can, to some extent replace it or fix
it, is to get rid of that contamination and to change that. As long as the contamination is
there, you can continue to contaminate water in the future. If you clean it up, it has a
chance healing itself and coming back. That’s the one thing we haven’t been able to
dominate is nature. It is still strong, it can heal itself, but it has to have time. If we don’t
give it time, then it will disappear and then our future generations—who knows what
their future is going to be like. (Interview AO4)
A major problem, as seen through the experiences of the Participants, is the lack of
responsibility to the ecosystem, including water. One Participant said,
When people knowingly contaminate the water—like with this process going on now,
they are trying to justify it and saying things like, “If the fish aren’t contaminated, we
don’t know that it came from this specific site.” I have seen pictures of those ponds and
that waste, and I have heard stories, I know people that worked there and dumped
asbestos in some supposed permitted landfills. I worked with another man and he worked
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at the Mill, that was his job was to bring the garbage, the oil, the barrels of nasty stuff and
put it in the dump. (Interview AO3, Shelly Fyant, Tribal Councilwoman)
4.2.4 Consultation – CSKT Experiences and Perspectives
The Confederated Salish and Kootenai Tribes have been involved in another Superfund site
(the largest in the Country at over 20,000 square miles (CFWEP 2018)). The level of inclusion
and a different approach to restoration at this site led to a more satisfying process than the Tribes
have experienced with the Mill site. The CSKT were invited to consult with the EPA and MDEQ
early in the Clark Fork-Milltown Superfund process and the Tribes had meaningful contributions
to the outcome. One Participant talked about the Tribes experience:
You are probably well familiar with the CSKT involvement with the upper Clark Fork
Settlement, which the tribe shared in because that was an obvious impact on their rights
to continue fishing in their aboriginal territories in the ceded lands. This is obviously an
impact to treaty rights. My feeling is that Arco got off kind of easy. (Interview AO5,
Thompson Smith, Tribal Historian)
There was notably greater inclusion of the Tribes in the Milltown portion of the Superfund
clean-up and the process allowed for a holistic look at the remedy and restoration of the site
(upriver from the current proposed Superfund site):
In Milltown I saw from that there was a great deal of collaboration and Consultation and
communication between EPA, the State, and the tribes. It was very thorough. The other
big difference was that there was a restoration vision. Everybody had agreed that the dam
would come out at Milltown, a natural channel would be restored. Everything that was
done for remediation was done to facilitate restoration. When the sediments were
removed from behind Milltown dam, the contouring of the floodplain for remedy was
done so that restoration could come in right after it. Everything was to the right elevation
and grade. They didn’t just go in and haul it out of there and then have to redo all of that;
it was integrated. It was very well coordinated so that restoration will succeed. I thought
that was the way to go. It was more efficient use of all the resources and the outcome
was… I have always attributed the difference to the fact that that was a Superfund site.
Superfund, as I understand it, triggers a much more robust, public involvement, public
comment than an Administrative Order on Consent where EPA and PRPs sit in a room
and talk to just each other and then things come out and then you have two weeks to
comment on it. The transparency under Superfund, NPL listing seems to be to be much
clearer than whatever is going on between the PRPs and the EPA. We don’t know. We
have no idea what they are talking about. (Interview AO2)
When asked whether Consultation with the Tribes is working at the Mill site, one interviewee
replied:
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The Newhart Show had a running gag that when you ask for something, you get
something else. It is emblematic of Tribal Consultation, not being listened to, needs not
being met. Overall, tribal Consultation is one whole field. From the pipeline litigation in
the Dakota’s all the way to Smurfit to Columbia River Management, to reservation
resources like housing, to financial management with the BIA, the Consultation is a
separate chapter of things. A separate book. With regard to the EPA here, they have
consulted with us. They say they want to do meaningful Consultation. They seem sincere
but what has currently occurred so far—I question whether we can have meaningful
Consultation. The documents are going to form the basis of how the site gets
characterized. To the extent the EPA is consulting with us about how to begin
characterizing, in what manner we’re going to characterize what has occurred at that site
and what is there to be remediated, the tribes need that to be meaningful and useful and
informed comment. We have been very direct about that with the EPA—we need more
than two weeks to do it. (Interview AO6)
Though the EPA has been instructed under CERCLA to include Natural Resource Trustees in
the Superfund process as early as the negotiation phase, in the Mill case, there was little
communication and a considerable amount of confusion about what was happening with the
process. One participant clearly detailed the frustrating method the EPA employed at the
beginning of the Consultation process:
The tribe sent a letter saying, “Yeah, it needs to be listed.” At that point, EPA, we started
having periodic calls with the Denver office but they weren't very substantive. They
were just like, here’s what we did this week. This went on for about a year, maybe two.
The tribes and Missoula County, they work very closely together on a lot of issues
decided to send a joint letter to the EPA Region 8 administrator, “We would like to meet
with you and talk about what’s going on and how we can be a part of it.” At that point,
we were sure that there would be regular communications “quarterly interagency
telephone calls or conference calls” which have been happening, that there would be
opportunity for the tribes and Missoula County to comment. That started the
Consultation process. There’s all these things that have slipped through the cracks where
they don’t communicate clearly with this. EPA set it up a meeting with Montana Natural
Resources Damages program and nobody else. Montana NRDP contacted the EPA and
said they needed to include the other trustees; the tribes, the Forest Service, down the list.
That was the first BTAG. You have to really force them or teach them; they don’t take a
proactive—who are all the trustees that we may need to invite to this? It sets up a
dynamic where you are always wondering what they are not telling you. It creates
suspicion. There’s been so many times where they don’t reach out at the right time, to the
right people, with all the information. Everybody is wondering what they are missing out
on. What they are not being told. There doesn’t seem to be a smooth Consultation
process. We spend a lot of time on the mechanics of Consultation rather than the purpose
and exchanging the information. A lot of my energy is spent on making sure nothing
slips through the crack. (Interview AO2)
Another participant talked about the importance of Tribal representation during Consultation:

83

I think that for issues which directly affect the reservation—I would argue for issues that
don’t directly affect the reservation but affect our ancestral territories that Consultation is
absolutely necessary. Not only should it include my office—the technical folks, the eggheads who write papers—but you also need to bring the tribal membership into that and
to bring a cultural component, and to bring the elders into it as well. (Interview AO1)
And about what enforcement and leverage are needed to create positive outcomes for a
contaminated area:
Meaningful Consultation being the operative words. We need to use the Superfund
leverage to force the PRPs to really do environmental due diligence with the cleanup. If it
took a Superfund listing to make that happen, then I think that that’s what we should do. I
think we should be more concerned about the long-term health of the environment than
we should about the next 20 years of property taxes in the immediate vicinity. (Interview
AO1)
Other participants specifically noted the lack of involvement and the reluctance of the first
EPA Project Manager to list the site as Superfund:
Superfund is a very public process. A legal agreement between EPA and PRP is not.
Nobody got to comment on the work plan for remedial investigation. It was attached—
an appendix to the administrative order of consent. That was worked out between the
EPA and the PRPs and it is appended to the administrative order of consent that they
signed. (Interview AO2)
There were difficulties noted with the use of intimidation and the lack of relationship-building
during the Consultation process:
[The MDEQ Project Manager] treats members at the meetings, using intimidation…his
behavior is extremely rude. It’s designed to shut down conversation and discussion. [The
EPA Project Manager] just wants to expedite everything. Yeah. There’s room for
improvement. The basic commitment isn’t there to doing it right and really
understanding the extent of the damage, the injury to the resource, it’s not there. They
don’t want to, for whatever reason—the job is, if they don’t want to do it, it isn’t there.
Right there we’ve got a problem, right at the get go. I’ve seen the EPA Project Manager
at these public meetings and (they) barely finished (their) last sentence and (they are)
grabbing (their) coat and running out the door (They are) not establishing relationships
with the community. (Interview AO2)
The participants all considered the responsibility associated with the contamination and
clean-up and question why the EPA and the PRP’s do not view the process as an obligation to
carry out a thorough site investigation and restoration of the former Mill site. One participant
saw a connection between repairing the site and repairing the relationship between humans and
the natural world:
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If we are the ones that—we as human beings—whether it was me as a Salish person or a
Smurfit Mill worker that contributed to the damage of that water. Until we restore that
relationship between the humans and the land and the water then there’s always going to
be that disease. . I think, to me, remediation means you mitigate the damage to a certain
point but restoration means you bring it back to health. Until we can restore that
relationship with the earth and with all the gifts that Creator has given us, then and only
then can we bring back that balance and live healthy again. (Interview AO3, Shelly
Fyant, Tribal Councilwoman)
During the negotiations of the Administrative Order on Consent between the EPA/DEQ and
the PRP’s, none of the Natural Resource Trustees were allowed to participate in the creation of
the Operable Units, or the type and scale of initial testing that was to be started at the former Mill
site. In order to solicit the trust of the Tribes and the public, the agencies and the PRP’s need to
consistently inform and include all interested parties in the characterization and clean-up phases
of this operation.
The fishery managers, the tribes and the state never had an opportunity to say, “that
makes no sense.” We would recommend that O’Keefe Creek be retained as a stand-alone
operable unit or part of the Clark Fork. That decision was made by the EPA and the
PRPs as part of the administrative order. (Interview AO2)
The closed-door meetings between the EPA, MDEQ, and the PRP’s failed to allow integration of
the Tribe’s knowledge, culture, and it failed in building a trusting relationship between the
parties.
I personally feel like the EPA should be more attentive to the opinions of outside parties
when designing these monitoring plans and remediation plans. I think it’s very easy for
the PRP’s to go in and hire a consulting company to design a cleanup plan which is very
advantageous to their financial interests. To do that and intentionally not sample where
they know there may be problems, I think that’s very dishonest and that does not—it
doesn’t address the problem. I think it needs to be a group effort and I think that they
should be able to sample where they want but I think as part of that I think the
community should also be able to weigh in on those matters. That involves more than
commenting on a work plan after it has been initiated. That means giving more than twoweeks’ notice on an incredibly detailed monitoring plan. The concise answer to your
question; are there potential improvements? Yeah, I think that there needs to be more
data. I think the current density of sampling is entirely inadequate especially in some of
these areas where—correct my number if I’m wrong—I think there was 140 acres for the
industrial wasteland, the heart of it. One sample per 20 acres or one per eight acres. I
think that is incredibly inadequate. (Interview AO1)
The CSKT have been vocal about their right to be part of the Superfund process. The Tribes
have been active even if they are not allowed into negotiations. They and the other Natural
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Resource Trustees are given lengthy, technical documents with sometimes two- four weeks to
review and comment, while obliged to share their findings and comments with the Elders and to
the Tribal Council, all within a brief window. The Tribes have asserted their position that the
characterization of the former Mill has been inadequate, and they have repeatedly shared what
modifications should be made to sampling, though it is rarely taken into consideration.
I think that as an individual who is attempting to come in and provide a modicum of
informed opinion on some of these matters, having only two weeks to review some of
these incredibly long and complicated technical documents is simply an insufficient
amount of time. And at the same time, I recognize that it’s a very slow-moving machine
and people are excited to get this process done and get this process right. So, it becomes
a very delicate balancing act. If you gave two months to review every document that
came out, this thing would never get cleaned up. (Interview AO1)
The Tribes seek meaningful participation throughout the entire process and several people were
suggested that should be, but have not been invited to the table.
I think that the tribes have done a good job getting certain people at the table, like (the
Tribal Environmental Scientist) who is a great scientist and some of our legal team. I
think it would be beneficial and informative to include some of our cultural leaders such
as Tony Incashola, some of our Elders who may have stories and I think involving Tom
Smith would be great—our Tribal Historian. He is a very sharp individual who has a lot
of knowledge and a lot of insight. I think he would be really informative in the
discussion. That’s from a tribal side. You know, we keep hearing stories about a lot of
the people who used to work at the Mill and they always remain anonymous. I never see
any of them at the meetings. I would like to see them get involved a little bit more
especially in context like the community group that is forming right now. I think it would
be great to see them at the table. (Interview AO1)
4.2.5 Consultation – A Disconnection and Difference in Worldviews
The mantra of Capitalism is that growth and development are necessary with the
understanding that there are sacrifices that must be made for human advancement, including
sacrificing human health and the environment. The Tribes do not share this perspective and
instead view the responsibility to care for this place and the people require maintaining a way-oflife that does not harm human health and the environment. The Salish and Pend d’Oreille Tribes
have developed a keen understanding of the ecosystem around them, using deductive and
observational skills. The culture that sustained them was considered, “A way of life remarkably
stable and dependable” (Salish and Pend d'Oreille Culture Committee 2005, 21). The wisdom
that the Tribes hold is “detailed and precise knowledge gained through thousands of years living
in one place... It is a culture centered on a relationship of respect with all creatures…To ensure
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the plants and animals we depend upon would be sustained for generations to come” (Salish and
Pend d'Oreille Culture Committee 2005, 21). One participant shared a broad view of the site and
how the pollution got there to begin with:
I think it’s important not only to look at the immediate effects of the discharge being put
into the Clark Fork River but to take a holistic view of that and ask yourself how does
that affect the fish? How does that affect the things who fly who eat the fish? The things
who walk who eat the fish? How does it affect the air? How does it affect the
surrounding environment? I think that point-source task can give us important
information, but I think that when we analyze that information, take it into a broader
context and ask how is this affecting the landscape as well? (Interview AO1)
The EPA operates strictly guided by the scientific method and the influence of economics
and politics. Sampling is not done to protect human health and the health of the environment as
much as it operates to protect PRP clean-up costs. A participant noted the obligation of the State
of Montana to provide all citizens a clean and healthy environment:
I think the unfortunate thing about these processes is that they are economically driven. I
feel that that’s unfortunate because it’s more than the economy that’s being affected. It’s
also human health; not only human health but the health of plants, the health of birds, the
health of fish. I think these things are also very important too. Not only do we have, in
my opinion, an ethical obligation to provide a healthy environment for them, we have a
legal obligation to provide a healthy environment for the people of Montana, if I’m not
mistaken, that’s right in our constitution. (Interview AO1)
Regardless of the economic drivers during the Superfund process, the EPA has a duty to consult:
They have a federal trust responsibility to the tribes. As a trustee, they have an obligation
Statutorily, but they also have an obligation to consult the tribes. There’s still, in and of
itself, a standing Executive Order 13175, E.O. of 1994, to the greatest extent possible the
Federal agencies are supposed to consult with tribes in what actions they take that impact
tribes and tribal resources. That is a good memorialization of what is already expected.
The Federal government already has a trust obligation to the tribes. There are different
levels of the trust obligation based upon what you are dealing with. The EPA would have
a duty to consult to the extent that they are going to take action, which could affect a
Tribal resource. The EPA has Consulted with the Tribes whether they have always taken
action as a result of the Consultation that we would like is sometimes questionable. We
submit comments; they accept them and they’ve responded. (Interview AO6)
Despite this obvious legal duty to consult with Tribes, the EPA, as with other agencies and
the federal government generally, is embedded in a capitalist economy, and that perspective
generally takes drives approaches to monetizable commodities. Although “[t]he tribes typically
don’t monetize their cultural resources” (Interview AO6), they are caught within a world
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economic system that narrows the legitimate perspectives considered in law and policy.
Thompson Smith reflected on the power of perspective and the influence that capitalism has had
on the Clark Fork River:
It is an interesting thing and is something that I have been writing more about lately and
thinking about more is about how this consciousness of systemic transformation runs
through almost every bit of history that the elders tell. Then I put it in academic
language, thankfully. They often times will use the term “way of life” which is really a
beautiful, simple, encompassing term in reference to systemic change. Often times their
stories key in on things like the way that market system or capitalism commodify the
natural landscape. The first appearance or establishment of that different relationship
with the non-human part of actual environment came with the fur trade and then its
commodification of animals; seeing beaver no longer as beaver but as money. That’s
really the root of an unsustainable relationship with those things because you can never
have enough money; therefore, you can never kill enough beaver and you were driven by
competitive self-interest rather than a tribal consciousness or a tribal material set of
relations and social relations where everyone’s wellbeing is tied to each other. (Interview
AO5, Thompson Smith, Tribal Historian)
When asked, how Consultation could adapt to include an Indigenous worldview, one participant
said this:
The Tribes aren’t going anywhere. The tribes are here and they will be here. You can
look at something in 5 or 10 years, you can say I’m 5th generation Montanan, that’s all
just little ticks on a long yardstick for the tribes. They have to say, in a 150 years from
now—from the length of time we’ve had from when the treaty was signed until now—the
treaty is still here and they are still holding it up. They are still using those rights. The
council has an obligation to look far ahead. I think they do. That’s their past and their
future all at the same time. And their present. It’s a continuum. It’s not what is happening
this year, it’s not what happened 50 years ago. That can sometimes get lost on certain
people. That is something that we are there to remind them. (Interview AO6)
Consultation was implemented to acknowledge and include tribes in decisions and actions
that would affect the treaty rights, the people and/or the (resources) that the tribes relied upon.
When the Elders spoke about their experiences with Consultation, it was clear that Consultation,
from their perspective, has never been successful. Instead, it was if every action taken by the
dominant society was an assault on the tribes, which is still being felt today.
It (the lack of Consultation) is something that I feel has been going on for over 500 years.
I feel that throughout time, tribal/native people have never been truly acknowledged as
people that occupy this place. I feel like we have never been recognized as—in many
ways as living human beings. We’ve always been—maybe it’s our fault that we have
done a job so good to coincide and exist with our environment, that we blended in too
well and we don’t stick out. Maybe that’s why we haven’t been acknowledged because
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we’ve just become part of what is there as the environment because over the years we
have learned to live that way. When we are born, that is some of the things we were first
taught is to respect all things and not to dominate because to dominate is to destroy.
Traditionally, we have been brought up that way. Knowing that we are dependent on
what is there and vice versa, and how we treat it and how we preserve and protect it.
Over the years, I feel like we have never been to a point where we are recognized as
people that need to be a part of everything of the dominant society. I think in many ways
because they don’t recognize that, we are not considered part of the necessity of
Consultation. Because we are looked at as being part of something instead of—how do
you put it—something that belongs to us. Instead of, something belongs to us and we
belong to it; therefore, we are not part of the—they don’t feel like Consultation is needed.
To me, for that very reason, Consultation should have been a very big part of it because
of the knowledge, the understanding of a lot of things that have taken place within that
area. I think a lot of things could have been avoided and done a lot better with
Consultation. (Interview AO4)
Another Elder spoke about the long history of failed Consultation coupled with continuous
destruction of the environment:
They never did ask for Tribal input. We really do not have any say as the bottom of the
totem pole carrying the load. I do not know what can be done. Corporations have money
to quiet people down. I have never seen Consultation work. No support for wildlife. The
Gros Ventre had to deal with a gold mine at Little Rock, sacred ground, they were
digging underneath into Tribal land, it poisoned the River (Milk River). The Corporation
filed for bankruptcy and left the poisoned water. In Browning they were siphoning gas
and oil off the reservation land. They need to improve and stay out of reservations. They
are messing with Mother nature. It is being shown with the fires and weather down south.
When will they listen? We must protect waters for people down below and for the fish.
All their sprays- etc. upsets everything. There is still contamination up river. The fish are
no good from Anaconda. (Interview AO9).
4.2.6 What “Clean Up” means – Contrasting CERCLA and Tribal Perspectives
The EPA determines what levels of specific contaminants are allowable for specific exposure
scenarios. The EPA does not work to remove all contaminants from a proposed or listed
Superfund site. The failure of the EPA to fully restore a site to pre-contaminated conditions runs
afoul of the Hellgate Treaty, the governing agreement between the Tribes’ and the U.S. as to
how the Tribes and their landscape will be treated. The government-to-government agreement
made in 1855 was that the Tribes must be able to continue to have access to clean water and a
clean environment, which leads to a restoration goal that the species and abundance of species
are returned to the state they were in as of the signing of the treaty. Simply put by one
participant, “there was a fishery there before, we would like to see it put back” (Interview AO6).

89

One interviewee expanded on this idea in saying:
I was a little bit shocked to hear her [Initial EPA Project Manager] characterization that
the local populous was very excited for this to proceed as fast as possible because being
at the meeting, that was certainly not my—that was not what I heard. That was not my
subjective experience If anything is discovered [post clean-up] then they are going to
have to come back and do it again. I look to Butte as an example. They are still fighting
over the clean-up that occurred up there. It’s like, why didn’t they do it right the first
time. The resources that have been expended and all this back and forth, the time, the lost
opportunity, now there is heavy metals infiltrating into Silver Bow Creek that’s been
remediated. Why do that? To me it makes no sense unless you really don’t want to do it
then you won't go look for anything. It is hard for me to believe that a site that was used
for an industrial pulp and paper mill for 50+ years doesn’t have some issues out there. So
1,200 acres of wastewater treatment ponds, settling ponds, landfills, and an industrial site
of 900 acres, not to mention the aerial deposition that went on for so many years, and
then they discharge into the river through their permit, which was permitted. It is hard to
believe that there is nothing out there. If there isn’t, where did it go? Why are there
dioxins—why is fish tissue contaminated? Why is there a fish consumption advisory? Is
the problem bigger than Smurfit? (Interview AO2)
The CSKT legal department found the same hurried approach without communication about why
the EPA initiated an emergency PCB removal prior to understanding the source and extent of the
PCB and how the Tribes are concerned that mistakes made now can come back and cause
environmental issues in the future:
There seems to be some urgency there. I’m not sure what facts it’s based on. I would
need to see some factual basis that there’s exigent circumstances. Do it once and do it
right. Rather than rushing through it and suddenly other things are happening. There are
examples around the State where that has occurred. Particularly in Butte. That is a
cautionary example of what we need to try to avoid. This is a big deal. The tribes often
see things—there is a reason for it and a need for it—the tribes need to see things on a
long arch. (Interview AO6)
There is an important difference between restoration and remediation of a site. The National
Oceanic and Atmospheric Administration Office of Response and Restoration has articulated
how the two approaches to environmental damage differ:
Remediation controls the pollution, while restoration efforts, like the construction of
wetlands and the planting of trees and vegetation, complete the process of providing
healthy habitat for fish and wildlife, and ensuring safe environments for people to live
and work in. (NOAA ORR 2016, 1)
When asked, “can you compare and contrast the value of remediation of the site versus a
restoration of the site,” Interviewee AO1 shared:
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For the long-term health of the site, I would like to see a restoration. I think that you can
certainly remediate the site and attempt to bottle up some of the pollutants. Say that they
will never go anywhere and they will always remain in isolation. I think that history has
taught us that that’s a naïve view point. Unless you are willing to significantly invest in
containing these pollutants that they will find a way. If they are in an unlined tailings
ponds, you know, eventually all things flow downhill. For that reason, for the long-time
insured health of the site and for the surrounding environment, I would personally love to
see a restoration at the site. (Interview AO1)
The expedient approach that the initial EPA Project Manager took toward public
participation, limiting time for comments and beginning sampling activities before comments
could be made, did not end in a trustful relationship nor did it speed up the Remedial
Investigation process. The Tribes and Natural Resource Trustees are all invested in helping the
area recover from the trauma the Mill’s operations had on the resource. One participant
suggested that if the PRP’s would listen, they would find help in the community:
If they took that approach and go and figure it out and try to restore it, there would be
organizations lining up to help them. The resources would come to make that happen.
That is the part that is so weird. If Trout Unlimited and Clark Fork Coalition, the State,
the Tribes could all feel like, okay we know it’s out there; the resources would come to
make that happen. They would get so much help, they wouldn’t know what to do with it
all. Everybody looks and goes, that would be great to restore that floodplain. Wow, what
an opportunity. Because nobody is allowed in these discussions, they are not hearing that
side of it. All they're hearing is the litigation. The resources that could come to assist with
that happening, I think would be huge. (Interview AO2)
The goal that the Tribes’ have for the former Mill site is clear, they want it clean and the Elders
have shared this with the Tribal Attorneys, the Tribal Scientists and with the Tribal Council:
We have informed Consultation with the Cultural Committees and the include the
directive of the Council. They’ve been pretty clear that they want to see that site cleaned
up, fully remediated, fully characterized, and fully restored. (Interview AO6)
From the CSKT perspective, in order for the site to be fully restored the contaminants must
be removed. Clean to the agencies is meeting a standard that the EPA set as safe for a certain
use. So, if the site is developed and used as a gravel pit, then the contamination can stay in the
soil and groundwater as long as the specific contaminants are within the current guidance (EPA
2020d). When the Project Managers tell the public that they are going to clean the site, the
Participants had a different view on it:
I don’t think they [the public] understand because nobody has tried to explain it to them
in a way that is meaningful or that makes sense. There are times where I don’t want to
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hear about screening levels. I’m pretty sure the people of Frenchtown—you can explain
the concept but if you start throwing numbers out, most people are going to get turned
off. All they want to know is, is it clean? Can their kids go out there? Do they need to
worry about it being contaminated, or worry about eating the fish that are contaminated?
Can out of the river. (Interview AO2)
The EPA has not included the Tribal perspective on how a site is defined as clean. The
benefit of an inclusive Consultation, one which not only listens and responds to a Tribe’s
concerns and suggestions, but one in which Tribal guidance is followed. The interviewees
shared the benefits of incorporating the guidance of the Culture Council and Tribal Council in
the Superfund process; this will result in a healthy environment for generations to come:
What happened at Smurfit, it was a large industrial site that polluted. What’s going to
happen? That’s part of where we are headed. [CSKT personnel] and I and all the staff
that are going to work on it, along with the Culture Committee and the Council, are going
to help guide that with the Tribe’s philosophy as much as we can. Ultimately it will
benefit the river and the habitat and the landscape. (Interview AO6)
The Participants did all agree that the clean-up should provide a safe river again, a place that
people can enjoy the river and the fish without worry:
Clean is probably an incorrect term. It has got to be that we remove enough of the
contaminants that X use can safely happen in the future. The site will never be clean
because as we heard from (the MDEQ Project Manager) over and over and over, is
background levels. It is not going to be clean as most people think as clean. The
contaminant levels will be removed to a level that would allow these kinds of uses. It’s
misleading, I don’t know if it is intentioned or not. I’m sure when people hear “clean”
they are thinking how their grandmother would clean it up. No, that’s not what we’re
talking about. There’s no such thing as clean on an industrial site anymore, anywhere in
the world. Where I think the CAG could be extremely helpful is if they can understand
these concepts and communicate them out to everybody else. It’s going to take some
time. This hurry up and get it done; I think we need to put the brakes on that. (Interview
AO2)
However, leaving the waste dumps and contaminated soils in the floodplain were not acceptable
to most of the participants:
I do think it should be a mandate to remove the contaminants. I think it’s dangerous to
leave them that close to the Clark Fork River, within the larger floodplain and say
everything will be fine. (Interview AO1)
Responsibility and reciprocity are again noted by the Interviewees as key concepts that are
missing from the current Superfund processes:
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I think that the primary responsible parties are—I think they should be ethically obligated
to return the site to one which meets environmental safety guidelines. I think they should
be legally obligated to do that. Not only—I need to see that. I believe that that should be
done. I would personally love to see it return to, if not a natural state, then at least a
habitable state. (Interview AO1)
We need to get the contaminants issue addressed. The 1,200 acres of the waste ponds
and the dikes, all of that has got to come out of there. The river has got to be allowed to
do its thing. (Interview AO2)
If the clean-up is partial, it is not going to work; it won't do what it should do. A
complete clean-up is the only way, I think, to do that. There will always be something
there, something growing, something spreading regardless if you think you have it at a
certain area of what you see but there is still underground that you don’t see. (Interview
AO4)
I would like to see that be part of the remediation or restoration efforts; to acknowledge
those connections, to be honest about those connections, and to keep that in mind when
assessing any sort of plan for remediation or restoration. (Interview AO1)
Specifically, some interviews talked about how they would like to see the site cleaned up. A
prevalent source of concern on the site is the man-made cobble dikes built to keep the
wastewater on site to infiltrate eventually into groundwater. The dikes encroach on the river
channel and the settling ponds, waste dumps and sludge ponds all lie within the floodplain.
Several participants suggested that the contents of the waste dumps be removed from the site and
that the dikes be removed so that the floodplain can be fully restored:
Personally, I would love to see the floodplain restored. Even throwing out ecology and
throwing out the health of the landscape, I just don’t see having levies installed and left is
the long-term solution to this problem. Especially if they are going to have no custodian
who significantly invested in these levies or dikes. If there is no invested party to ensure
that they remain structurally sound, that to me is not the answer. (Interview AO1)
There was some discussion during the interviews of returning the land to the Tribes and the
interviewees had differing opinions on if that is a good idea moving forward:
[I support] the idea of removing all of the contaminants of concern, removing the dike,
restoring the floodplain, and perhaps even shifting ownership of the floodplain to the
tribe so that they are then responsible for the ecological health and well-being of that
area. I think that that would be great. That would be a fairytale ending. I don’t think that
we can necessarily force them to remove the concrete, to remove all the buildings. We
live in a society that heavily values private property. I do think it should be a mandate to
remove the contaminants. I think it’s dangerous to leave them that close to the Clark
Fork River, within the larger floodplain and say everything will be fine. (Interview AO1)
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I think it will be a great idea. The tribes can get land back—river-front land back—
absolutely. So long as it is restored with no chain of title. If it was remediated fully,
characterized as remediated to the standard that was chosen and fully restored and some
of the damage litigation would be restore the riverfront land to the tribes—restore the
ownership, restore the land, sure that would be great. (Interview AO6)
However, one of the Elders commented, “why would we want contaminated land and water to
take care of?” (Interview AO9). These differences in world views and obligation to the
environment were reflected by another Participant saying,
…but restoration means you bring it back to health. Until we can restore that relationship
with the earth and with all the gifts that Creator has given us, then and only then can we
bring back that balance and live healthy again. (Interview AO3, Shelly Fyant, Tribal
Councilwoman, 2017)
4.2.7 Transparency
Lack of transparency was a strong theme throughout my interviews with study participants.
From the beginning of the process when the Tribes were not invited to negotiations with the
PRP’s and in the designation of Operable Units, it was hard for the Tribes to understand the
EPA’s processes, motivations, and reasoning for decisions:
I find it very odd that the first operable unit that they tested was the Ag land, which was
the furthest removed from the actual site. That was probably the least affected because it
was inland from the river. Why wouldn’t you start with the most critical damaged piece?
It’s like triage and when there is a big incident, you go to the critical injured first and yet
we went to—the land just needed a Band-Aid or a just a shot when we should have gone
to the critically injured part of the land that needs it. (Interview AO2)
There were many suggestions that the EPA was not sharing data, or progress, and was allowing
the PRP’s to be in control of the sampling design:
I feel like we are put in the position of having to figure out what is missing. I feel like
that is EPA’s job. But in my impression, that is not what EPA is doing. EPA seems to
want to expedite this. It is EPA’s role; they are responsible for enforcing CERCLA, so
do it. They have done it on many, many sites and they have the expertise to do it right, or
they did at one time. Having the PRPs consultants—I’m not criticizing the consultants—
why isn’t EPA writing the monitoring plans? (Interview AO2)
Over and over again, participants shared frustration at not knowing what was going on at the site:
I think if you are going to solicit cooperation from the PRPs that you do need to play
nice. I don’t think that that means having all the conversation behind closed doors. I
think that the EPA is a tax-payer funded organization and should be beholden to the tax
payers. Do they need to have some negotiations behind closed doors? Yes. Sure. I’ll
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grant them that. But I think that there’s a significant opportunity for transparency. I feel
very much in the dark and I’m paying attention. I can’t imagine how everybody else
feels. (Interview AO2)
I think that it’s good to see some things moving forward. I would like to see a little more
transparency and communication especially from the EPA. I know that they are releasing
work plans as the work is being completed; that to me is unacceptable. (Interview AO1)
The waste dumps have been a continuing point of contention between the EPA and all of the
Natural Resource Trustees, including the Tribes. Unknown contents lay in unlined dumps in
contact with groundwater that eventually makes its way to the Clark Fork River. Prior to the
overhaul of Waste Management rules in 1993, the Mill was able to dispose of their waste, but
they were not required to report or regulate that waste for over 30 years. Despite requests by the
Tribes and other Natural Resource Trustees for increased sampling or a removal action on the
waste dump sites, the EPA continues to report that they see no indication that there is an
immediate threat with the waste areas on the site but have not shared why or how they have
come to this conclusion. Peter Nielsen shared photos of the waste dumps which contained
barrels with unknown contents. Shelly Fyant spoke about hearing stories about asbestos from
other locations being brought to the Mill site and dumped. The small number of shallow soil
samples taken is not informing the Remedial Investigation about what potential hazards lay in
the area, mingling with groundwater and eventually moving into the Clark Fork River:
I think the waste dumps should be a much higher priority. It is irresponsible that they
have not - that would have been one of the first things—if EPA wanted to demonstrate to
the public that something is happening out there, I think that would have been one of the
first things to move on. Get those cleaned up and closed properly. I think that’s
something the public does—everybody knows what a dump is and why we don’t want
one in contact with ground water. Most people get that. If EPA wanted to demonstrate
progress, that would have been a great place to start. It would have addressed an
important issue in a fairly speedy way since speed is what they are going for. I don’t
know why they haven't done that yet. Dioxin is a little esoteric to people except when
they hear about it being in the fish. Wow, why haven't they done that? Get that crap out
of there. (Interview AO2)
Shelly Fyant brought up the question of the potential contaminant transport via the aerial
deposition that filled the skies of Missoula Valley and beyond for 53 years. The initial Project
Manager said the EPA cleared OU1 (stating that if there were contaminants found in that area,
that they are below levels of concern) and with that decision the EPA concluded that there would
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have been no major air pollution impacts in nearby areas, like Arlee, Montana, on the Flathead
Reservation:
I asked that question at the last trustees meeting as well. I got a lecture. I felt like I was
being lectured to by [MTDEQ Project Manager and initial EPA Project Manager] and a
couple other PRPs at the table. They started talking about the winds and how they go, no
they don’t come up to Arlee. I am the least scientific person at the table so I thought,
okay, if that’s your story and you’re sticking to it. Fine. But I have real people in my
family and community in Arlee that have died of cancer, all kinds of cancer. It affects
different people in different ways. I lost my younger cousin, brother—it’s been less than
10 years ago—to kidney cancer. My boyfriend lost his brother in his 40s to throat cancer.
Neighbors, friends, relatives. At any given time if you go to the chemo place in
Missoula—I know when my boyfriend’s dad was in there getting treatments, there were
eight people from Arlee sitting in those chairs getting chemo. There needs to be a study.
I know there are studies that can do that because my aunt, she’s part of the Indigenous
Research Group at SKC and she did a study in Alaska and it was about breast cancer.
Somebody has that capability of doing those kinds of studies. I don’t know how they do
it but there are just way too many people in Arlee that have died of cancer. I’m trying to
think of what the common denominator is because I moved from here when I was 14 and
lived in Ronan for quite a while and then came back. My cousin, my boyfriend’s brother,
all of those people that lived here their whole life are the ones that are affected. People
that have lived here and then moved away had those cancers as well. There is something
here. I don’t know if it is in the water, in the ground, in the air, but it is affecting my
people. There needs to be a study. It could be related to the mill but it could be
something else. I have that burning question about that. I remember going to Missoula
and especially in the winter, there would be that smog, that big gray cloud and it just
stunk when you were going down Evaro Hill. It was horrible. I used to think, how could
anyone live in Missoula? (Interview AO3, Shelly Fyant, Tribal Councilwoman)
The priorities that the EPA focused on and the methods and timing of communication are not
often informative and leave community and trustee members confused and frustrated:
…I feel like EPA has an obligation to do that interpretation for the public and they are
not, that I can see. It’s like, hey, you figure it out. If you figure it out, great, and if you
don’t then, oh well. I feel like they have an obligation to inform the public in an accurate
manner about what is being tested for. If something is not being tested for then why?
Don’t just silently drop it. I find it very disingenuous and it kind of pisses me off. What
is EPA doing? Yes, we know they have to work with the PRPs but they also have an
obligation to the public. I think that obligation has not been met. When (Initial EPA
Project Manager) goes running out the door the minute she is done talking, that’s not
acceptable for a public civil servant. (Interview AO2)
Another participant concurred:
Two weeks is not adequate for a meaningful Consultation. We need to digest it. EPA is
part of the federal bureaucracy, but all governments have a form of bureaucracy. We
have to look at it and if there are questions about fisheries then we have to call our
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fisheries department and get some input from our biologists. Or maybe there are other
aspects that needs to get input from the Culture Committees. We typically don’t send out
comments under the chairman’s signature that are considered from the tribal council
without briefing them first. We need to brief the Council, get an approval letter, and then
we will send it out. Now, two weeks, that’s asking a lot. When we get authority to do
staff-level comments, we’ve done that. It’s still—they send out these pretty complex
documents; they will release them all at once and there is no way. (Interview AO6)
4.2.8 Indigenizing Consultation
The former Mill site is damaged. It is in need of care. The impact of the Mill’s activities over
its 53 years in operation has been profound on the environment. Interviewees shared their final
thoughts on the proposed Superfund site:
The Smurfit-Stone site, in addition to these other enormous impacts that have happened
to the Clark Fork River, what that means, ultimately, is that it gives us—when we put all
of these pieces together, we arrive at a conclusion that the impact on tribal people and
tribal ways of life was tremendous and far reaching. (Interview AO5, Thompson
Smith,Tribal Historian, 2017)
It has to do with a cultural/spiritual realm of understanding what our relationship is with
these places. The restoration work on the Smurfit-Stone area, I think we are to really
seek out and include the cultural community and the elders, they could bring that element
and it would be an important piece of it. We could help ensure that it stays on the right
track. All I can offer is my understanding from the elders and what they have said. They
always emphasize the human beings have to give before they take. We will pay the price,
so to speak, of taking without giving back. How the elders talk about these things is how
it is suffused with a sense of humility about the human place in these things and also a
sense of prayer or spiritual respect. (Interview AO1)
When asked, how do you think that Tribal recommendations for this site could affect this
process, Tribal Councilwoman Shelly Fyant, shared her views:
I think that we would have to demand from EPA a lot more testing to really bring our
perspective to the table is going to take time and it is going to take an open-mindedness
on their part and I would hope that there would be some respect for the diversity of ways
of thinking and ways of knowing. Because our Traditional Ecological Knowledge is
where the rest of the world is looking to us for answers, as Native people. You would
think that the EPA would have gotten the message by now, but it's like, at least the
current players at the table, I feel like are just shunning us and saying, “We only have two
minutes here or two hours, we have to get on with the power point or the business-athand. I just feel like, is there enough time or enough words to get the Tribal process
across. Some of our Elders and our People could get that across, but I do not know how
much the EPA or the DEQ, what values they would place on that input. That part worries
me because of what I have seen in the proceedings so far. (Interview Shelly Fyant, Tribal
Councilwoman, July 2017)
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The relationship that Tribal peoples develop over time with a place is a source of the
potential solutions to the pollution problem in the Clark Fork River and beyond. A challenge to
achieving a clean site post contamination is changing the current Colonial paradigm:
I think that is one of the advantages that a lot of the native people have is we still have a
connection because we were brought up in the sense to respect and protect in order to
perpetuate it for the next generation. I think that is the other thing, we are not taught to
live in the now; it is over a period of generations. Knowing how well that is preserved is
going to affect the future generations. The same way that those things have been passed
down from generation to generation. That’s why the survival has been so long. When
you get disconnected from that, then you lose sight of the real meaning of what is there.
(Interview AO4)
Indigenizing Consultation requires substantial improvement in inclusion and enforcement
throughout Superfund processes. The goal of Consultation is to allow each Sovereign Nation a
voice in the actions taken to address hazardous areas impacting Tribal lands and people. Tribal
Councilwoman, Shelly Fyant, shared that the Tribes are committed to advocating for the health
of their citizens and the environment and that this relationship with and responsibility to the
natural world has been sustained since time immemorial and will be maintained for future
generations yet to come.
I think if you listen to the keepers of that knowledge, the culturally proficient elders that
we have—there’s some younger ones too—but if you listen to them, they have that
knowledge and that has sustained us for centuries. We know how to live with the land
and how to only take what we need and to cover our tracks. We’re supposed to feel the
earth, we’re supposed to walk—there’s a time in our traditions when it’s the first thunder;
you lay on the ground and feel the earth and stretch out and feel the earth. There’s
meaning to that. There’s a reason why we do that. I know that we as human beings,
according to our coyote stories, we were the ones that were charged with—we were given
a voice and the ability to understand one another. We were the ones that were told that
we are going to be the one to speak for all of us.
I think who better to do that and how better to bring about that healing; not only the land
but of our people, we would restore that relationship. That gives me chills about that
opportunity or possibility. It is because of my love of the land and protecting the water. I
feel that is part of my responsibility as a Salish woman. That is what I have to do for our
future generations. (Interview AO3, Shelly Fyant, Tribal Councilwoman)
In the end, many interview participants spoke about what they would like to see for the
former Mill site and how Indigenous Knowledge can lead the way to a fully restored site:
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By returning it back to its original state that will in turn have an effect with everything
else around it. The benefits are for the birds and for what is on the ground. They are
kind of disconnected. If you bring it back, heal it up, and then you will get that
connection back. I think that is the bottom line; we manage things as natural and for the
next generations. This is how we were taught, how we learned, and how to care for these
things. (Interview AO1)
What do we want Smurfit to look like in 50-100 years? That’s how we should be
thinking. It’s going to take time. We need to get the contaminants issue addressed. The
1,200 acres of the waste ponds and the dikes, all of that has got to come out of there. The
river has got to be allowed to do its thing. (Interview AO6)
Consultation and the Superfund process will be greatly improved by the inclusion of a
cultural paradigm:
The Elders Council plays the rule of making sure that everything continues to be
connected to our cultural and way of life. More and more programs are utilizing the
elders. They come to get direction in certain projects they have in fisheries, in wildlife,
in forestry. If somehow the tribes were to regain, one of the first things that would be
done would be to figure out a way how to restore it back as much as possible to its
original state. By returning it back to its original state that will in turn have an effect with
everything else around it, the fish, the plants, the grasses. The benefits you can’t really
see them, but you know you will see them once it gets back to that state. The benefits are
for the animals, birds and for what is on the ground. At Smurfit, they are kind of
disconnected. If you bring it back, heal it up, and then you will get that connection back.
(Interview AO4)
I end this chapter with some final thoughts from Tony Incashola, Director of the Salish and
Pend d’Oreille Culture Councul, whose thoughtfulness and dedication to the people and place are
inspiring and hopeful for the future:
When we are grown up, we are learning about the values of ourselves, the values of the
surroundings that we live it, and how to care for it and protect it. Knowing how well that
is preserved is going to affect the future generations. When you get disconnected from
that, then you lose sight of the real meaning of what is there. I think the values have
changed over the years for some people. The values that we look at as native people is
the value for our children and future generations. The values of a lot of the dominant
society today is a lot different; it’s valued in material, in dollars because of that, it has
created that disconnection of reality. I think anything well planned could be utilized and
protected at the same time. That is what we were taught; not to over use, not to over
graze, not to over harvest. We need to understand how to balance that. When you do,
then you are doing your part to preserve for the next generation. Our lives today is never
for us, it is never for now; it is always for the next generation. You are the sole user for
the next generation. Those things need to be understood and regained and reinserted in
our way of life. (Interview AO4)
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Chapter 5 Recommendations for Improving EPA-Tribal Consultation
Processes
My research on Tribal Consultation, including interviews from my case study revealed
insight to why Consultation with Tribal Nations is not working and what can be done to improve
the Federal Trust responsibility through more robust, effective, and meaningful Tribal
Consultation. In this section I discuss how what was learned from my interviews and policy
research can be translated into tangible recommendations for policy change that the EPA could
implement to improve Tribal-Federal Consultation. I recognize that wholesale policy change is
not likely overnight. Thus, the recommendations contained in this chapter (5) are of multiple
approaches—some can be implemented now, rather easily, and some will take time and political
will. In the following subsections of this chapter, I discuss how I came to these recommendations
to create and facilitate meaningful Consultation and relationships between Native nations and the
U.S. The analysis of themes led to the identification of perceptible barriers that currently prevent
meaningful and effective engagement in Tribal Consultation (Table 5.1 and Figure 5.2). If
addressed, however, these barriers can also be opportunities to improve Consultation between the
U.S. and Tribal Nations.
Table 5.1 Translation of research themes to recommendations for addressing challenges to Consultation between the
EPA and Tribal Nations.

Major theme
Consultation
Relationship to Place

Subtheme
Disconnection
Connection

Subtheme
Domination
Commitment

Relationship with
Water
Fishery
Contamination

Water is Life

Respect

Cultural Landscape
Commodification

Trustee
Impact

Future Generations
Future Generations

Reconnection
Obligation

Preservation
Responsibility

Future of the Place

Restoration

Reciprocation
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Recommendation
Education
Consultation timing
and placement
Environmental and
Social Justice
Transparency
Procedural and Policy
Adaptations
Enforcement
Restore Ecological
Integrity of Area
Let the Area Rest

Table 5.2 An alternative view of the progression of themes informing the recommendations to improve
Consultation.

Although relevant to all federal-Tribal Consultations, the categories of barriers identified in
Table 5.1 were important in analyzing the relationship between the EPA and Confederated Salish
and Kootenai Tribes in the case of the Mill. For example: (1) there is a general lack of education
and knowledge about Tribal peoples among EPA and state agency staff (as well as the general
public) involved in Superfund assessment at the Mill site; (2) Consultation was not initiated until
after PRPs were identified, an MOU was signed, and limited sampling had already started; (3)
limited-to-no information shared with Tribes initially on the process, including no-given
opportunities to weigh in or provide comment; (4) fish consumption guidance and sampling
metrics did not account for subsistence Tribal fishers; (5) there was a strong use of intimidation
and exclusion of Tribal perspectives; and (6) sampling has been insufficient and contaminantsof-concern are not sampled for even when still present.
Throughout the interviews and literature, a significant barrier identified to developing a
Government-to-Government relationship is the lack of education and understanding of the many
and diverse Native Nations across the Country. Tony Incashola shared that it is like Tribal

101

Peoples are invisible. Education will be a foundational recommendation for improved
Consultation.

5.1 Education
The main issue to address is that there is little to no education on American Indians across
the greater U.S. population (NCAI 2019). Native Peoples have become invisible and there are
policy decisions made with extreme ignorance about the rights and inclusion of Tribal Nations in
Superfund processes and beyond. Shared in the interviews were experiences of a reality of being
invisible and disregarded in modern society, not only in everyday life but also during policymaking and in efforts to protect citizens from harm, like pollution.
A 2019 report conducted by the National Congress of American Indians titled Becoming
Visible: A Landscape Analysis of State Efforts to Provide Native American Education for All,
revealed staggering statistics identifying a high level of ignorance about Native Americans and
the impact of invisibility on Native Americans across the Country and how this influences policy
and practice (see Figure 5.2).

Figure 5.1 Facts from a National Congress of American Indians report titled “Becoming Visible: A Landscape
Analysis of State Efforts to Provide Native American Education for All” (2019).

Ignorance of Native Americans results in a lack of representation. Without representation,
U.S. government agencies and lawmakers perpetuate barriers to equal access; specifically,
without meaningful Consultation, the EPA excludes an Indigenous voice in processes to create to
a clean and healthy environment. This results in dehumanization of Native Americans and
continued invisibility that directly affects policy.
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Policy constructed without an inclusive perspective is only going to serve a small population.
The United States needs to significantly improve education , about Native American Tribes, and
include information constructed by each of the Tribes, as part of a mandatory education
curriculum taught from Kindergarten through College. For the American people to recognize and
honor Native American peoples and Treaty rights, education must be instituted (Matsaw et al.,
2020). As an example of a specific action that could be taken to forward this within the bounds
of Superfund, the EPA should begin and continue to add Tribal history, rights, and contemporary
uses in all Superfund documents, (just as they provide a site history), and have each of the Tribes
involved in a site, author their own additions to Superfund documents.
Cultural wealth embodies knowledge, skills, and adaptations to a changing world. Native
American Tribes have resisted and withstood generations of attempts to suffocate their culture
and their homeland. Tribal people are adaptable and resilient people and understand how to
modify behaviors to protect and preserve the natural world around them (Tsosie, 1996; Matsaw
et al., 2020).
Consultation will benefit from acknowledging and including a broader, diverse worldview into
process and policy. Capitalism allows for the usurpation and domination of natural resources and
EPA actions and policy and the Superfund process reflect that ideology. Without a broader lens
on the positionality of humans and how we fit in the natural world, Consultation, and social and
environmental justice, will continue to falter (Tsosie, 1996).
“Education efforts” which focus on the relationship with place, and the importance of treaties
signed between two sovereign nations, “result in an increase of support for laws which uphold
the sovereignty of Native American Tribes increases by 16%” (NCAI, 2019). Author and
activist, Susan Harjo found that when the people learn accurate representations of history and
sovereignty, 78% polled wanted to know more. Increasing education on Native American history
and rights has the power to: (1) Disrupt invisibility; (2) Dismantle stereotypes; and (3) Amplify
Native voices (Harjo, 2018). Education is a first and critical step to improving Consultation:
If the role of Tribes and their concerns are to be visible, accepted, and encompassed
within these efforts to alleviate environmental injustices, environmentalists and the
mainstream environmental justice community simply must understand, consider, and
respect these differences (Walker et al. 2002, 379).
The EPA created a chart called, Tribal Consultation At-A-Glance (Figure 5.2), which
attempts to emulate a Medicine Wheel, however, the flow of the chart fails to move in a
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continuous circle, as medicine wheels follow directions, seasons, ceremonies, in a continuous
and interconnected circle.

Figure 5.2 EPA Tribal Consultation At-A-Glance EPA 2018 including Cree Medicine Wheel (SV Botanical
Gardens, 2020).

This exemplifies the obvious difference in world views that exists and perpetuates a barrier to
effective Consultation. Thus, general, and widespread education about and engagement with
Native peoples is needed. Below are some recommendations to address this issue, generated
directly from this research.
Education Recommendations
•

Educating the American people about Native Americans from a Tribal perspective needs
to increase and improve from pre-school to all stages of professional or career
development. Ignorance and prejudice have adversely impacted policy and practice for
over 400 years. Addressing these issues specifically, throughout all education levels and
career stages, will help to create a platform for consistent integration of Tribal
perspectives into Superfund Consultation processes.
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•

EPA regional offices should meet with each individual Tribal Nation and get to know the
culture and the people. Consultation requires relationship building; agencies must invest
time and effort (e.g. face-to-face meetings, immersion in history, culture, and needs of the
Tribes).

•

Work needs to be done to develop an understanding that Cultural wealth is an asset.
Indigenous knowledge is valuable. Inclusion of histories and knowledge of the
contemporary relationship with an area from all Native American Tribes involved in a
Superfund sites should become mandatory in all Superfund documents. This should
include a document which is written and approved of by each Tribal Government
involved.

•

Consultation should acknowledge and include an Indigenous worldview. Consultation
should acknowledge the difference between the view of private property rights and the
view of being obligated to collectively care for a place for future generations.

•

Restoration of contaminated places should be treated as an act of restoring the human
relationship with those areas (Kimmerer 2013). Each Superfund site with Tribal
involvement should include an interpretive area, created by the Tribes that conveys tribal
history, place names, and other important cultural information about the site.

5.2 Consultation timing and placement
Woven throughout the interviews and in my research about the CSKT, I have learned that
since time immemorial these Tribes have had a strong connection and commitment to place. The
Tribes hold a complex understanding about the ecosystem within which they live and have
demonstrated sustainable living unlike the environmentally destructive path that colonial
capitalism has unleashed across North America (Matsaw et al. 2020). Instead of inviting and
including Tribal Nations in discussions and to problem-solve the environmental and health
challenges of industrial pollution, the EPA continues to control when and who is invited and the
EPA discretionary powers limit inclusion and meaningful Consultation.
The Tribal experience with how and when the EPA choses to invite the sovereign nations to
consult has not been timely, it is often superficial, and it lacks a mechanism for the Tribes to
assert Tribal Trust rights. Most policy has not been co-authored or conceived of with the 574
Federally-recognized Tribes, and as a result fails to incorporate histories, diverse and inclusive
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ontology, and epistemologies. Policies and procedures fail because of a significant imbalance in
power and positionality and need to be modified to allow for meaningful Consultation and cleanup of contaminated sites.
Representation in the EPA, in CERCLA, and in environmental policymaking and
enforcement processes for Native American tribes is necessary to provide equity and the ability
to provide input on issues affecting their place and their people (ILO 2016). Early and consistent
communication is key for building trustful relationships. Government-to-Government
Consultation should be maintained regardless of political shifts and continue to honor the
Treaties which each signed. The Interviewees noted that there was no Consultation until after
several actions took place in regards to the mill site, including negotiations with the newly
designated PRP’s. This type of exclusive management is counter to the Federal Trust obligation
to give voice to a Tribe’s position.
Consultation is most often a letter, possibly to the appropriate representative for a Tribe, with
a relatively short window to respond. Several of the interviewees noted short turn-around times
in commenting on dense, detailed documents and identified that within a Tribal Government,
there are procedures, which might involve multiple meetings including Cultural Councils and
Tribal Councils and numerous sub-committees, all in a tight period of time. Improving
Consulting with Tribal governments requires traveling to the Tribe, meeting face-to-face (when
possible), and begin with a mindset of flexibility, consistency, predictability, and inclusion
(Routel and Holth, 2013; Committee on Indian Affairs 2012).
Larry Keown, in his book, Working in Indian Country, shared that from a business point-ofview, that “Consultation is an opportunity to build meaningful, ongoing relationships” (Keown,
2017, p. 1). Relationships, whether with people or a place, requires time and commitment but
will be followed with increased trust, respect, and longevity. Consultation that genuinely
includes a Tribal Nation will have evidence of the Tribe’s “fingerprints on the decision” (Keown,
2017).
Specific recommendations for improving the timing and placement of Consultation include:
•

Early, often, and consistent contact with Tribes, including the participation of all
potentially affected Tribal Nations on their homeland (on- and off-reservation) is vital
to build trust and effective participation of Tribes in Superfund processes.
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•

Allow Tribal and Natural Resource Trustee involvement in the negotiations with
PRPs and the development of Operable Units. At present, meetings with PRPs are
limited to contractors and the EPA and state agencies. Tribal Nations involved in the
Superfund process should be allowed an equal seat at the negotiating table with the
PRPs and agencies. Tribes and Trustees should be able to influence all Superfund
processes, including prioritizing locations to remediate and restore, as well as
determining approaches to characterization and clean up.

5.3 Procedural and Policy Adaptations to Improve Superfund Consultation
[The] duty to consult with Indian tribes is properly viewed as a procedural component of
the trust responsibility (Routel and Holth, 2013: 1).
Native American Tribes need to be given the ability to have judicially enforceable
engagement and influence throughout a Superfund process to support the government’s Tribal
Trust duty. Enforceable rights instead of discretionary powers of the EPA, could result in the
Agency involving Native American Tribes earlier in the process, more consistently, and it may
result in actions that do not allow harm to the environment (Tsosie 1996, Routel and Holth
2012).
The current lack of transparency and related enforcement issues negatively impact
Consultation and influence such factors as: the level of contamination left behind, use of
institutional controls, defining an area as too hazardous to live in but acceptable to work in, or
concluding that the site is too contaminated to properly remediate back into a healthy
environment. CERCLA and its related regulations were written without input from nor
acknowledgement of Sovereign Tribal Nations.
Federal positionality and leverage over the Superfund process have additionally had an unjust
result. What is needed is a balancing of power between the EPA and Tribes, which will improve
Consultation and result in better outcomes for human health and the environment. In a report
released in December 2020, the House Committee on Natural Resources published a Staff Report
titled, Repairing the Trump Administrations Damage to U.S. Indigenous Communities and
Charting a Better Way Forward. (HCNR 2020. The report concluded that the current
Administration failed to respect government-to-government relationships and failed to include
Tribal voices in policies and actions that had direct and negative impacts on Tribal people and
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places (HCNR 2020). The report also offers recommendations that align and support
recommendations in this paper, and if enacted would positively impact the Superfund and
Consultation processes with Tribal Nations. One example is inclusion of Tribal representatives in
influential positions in the government (HCNR 2020). The recent appointment by President-elect
Biden of Representative Deb Haaland, an Indigenous woman, to head the U.S. Department of
Interior is a hopeful example of a new direction in federal policy. As mentioned, a thorough
clean-up is often the goal of Tribes involved in Superfund, and if a site is rigorously cleaned, it
will benefit human health, the environment and Consultation. The following recommendations
focus on the investigation processes and the need for transparency and equal enforcement powers
throughout the Superfund process:
•

PRPs often have leverage over the Superfund process, despite EPA’s oversight
authority; for example, PRPs often negotiate for limited sampling in the
characterization phase and beyond. The worldview of Tribes considers the larger
picture first. A Superfund investigation and clean-up would benefit from an in-depth
characterization to determine extent and magnitude of the damage to the resources at
the beginning instead of forcing Tribes to renegotiate for increased or enhanced
sampling later in the process.

•

PRP sampling and subsequent reports often fail to follow the scientific method which
results in a prolonged Superfund process and a failure to protect human health and the
environment. I recommend that the EPA conduct the Remedial Investigation (not the
PRPs), following the scientific method to characterize and clean-up the site, and the
PRPs pay for this investigation.

•

It is insufficient to evaluate a site on current conditions alone. Characterization must
include past conditions and generations forward.

•

Chronic stalling by PRPs and fluctuating government administration priorities
negatively impact the Superfund process, the residents, and the land. Inclusion of
Tribal governments and Tribal Environmental Scientists should be mandatory at all
meetings between the PRPs and the EPA for inclusion, transparency, and to promote
consistency in the process.
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Recently, the EPA hosted an online presentation about grant funding available to Tribes
through two of the EPA’s Environmental Justice in Indian Country programs (November 10,
2020). There were two presentations by Tribal members working on environmental justice issues
on their reservations. There was a question posed asking why the grant amounts were so low.
One grant is for $30,000 for one year, and the individual asking the question noted that that
amount would not even cover one person’s pay for one year. The moderator for the EPA replied
that the grants are meant to help get some needed action or clean-up started and are not meant to
support it entirely.
The EPA should devote far more resources to grant-funding for Tribes. Throughout EPA
guidance on Consultation with Native American Tribes, is language that positions the EPA in a
superior, decision-making post and Tribes in a subservient and needy role. “Help them
strengthen their abilities to manage environmental programs in Indian Country” (Region 3 Tribal
Program 2020) requires taking some of the responsibility for the burden Tribes have in
addressing contamination coming from non-tribal sources.
As Indigenous author, Shawn Wilson noted in his book, Research is Ceremony, an
Indigenous Ontology is, “not an object, but a relationship with a set of relationships” (Wilson,
2007: 73). The relationship is foundational to improving Consultation. Environmental and Social
Justice issues are a literal and figurative example of a failure to protect human health and the
environment and policy and procedural changes are necessary to improve this relationship.
CERCLA policy and EPA procedures need to reflect a government-to-government agreement
on when and how Consultation is started; what constitutes safe levels of a contaminant and when
is an area clean. “The essence of Tribal Sovereignty is the ability to govern and to protect and
enhance the health, safety, and welfare of tribal citizens within Tribal territory” (NCAI 2019:
23). The current scope of U.S. environmental policy lacks acknowledgement and meaningful
engagement of each Sovereign nation. Tribal Nations need to become a partner in the Superfund
process and in environmental policy construction and enforcement (Mills 2020, Thompson and
Colwyn 2019, Walker et al. 2002, Tsosie 1996).
Congress should act to reinstate accountability of industry by reintroducing a tax on all
entities that pollute and directing the EPA to create more just clean-up plans for areas devastated
by contamination. These plans should include restoring the ecological integrity of an area and
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allowing for areas to rest instead of following the former solution of creating brownfields for
further industrial development.
In the last few years judicial decisions have begun to confirm the original commitment that
the United States made with Tribes when Treaties were signed. Herrera v. Wyoming (2019)
again reaffirmed treaty rights to hunt on usual and accustomed territories. McGirt v. Oklahoma
(2020), Justice Gorsuch sided with the Muscogee Tribal Treaty rights and not with that of
Common Law and stated, “On the far end of the Trail of Tears was a promise” (1). The
upcoming Cooley case will ask the Supreme Court to determine if Tribal governments have
jurisdiction over non-tribal members. In a recent interview with the Helena Independent Record,
Associate Professor at the Alexander Blewitt School of Law, Monte Mills said, “[The Cooley
case] may be a next step in the courts, for lack of a better word, rediscovering the foundational
concepts of federal Indian law, like respect for tribal sovereignty…” (Mills quoted in Larson
2020).
Enforceable documents, like a Memorandum of Understanding signed between the U.S. and
Federally-recognized Tribes at the beginning of a Superfund process helps ensure accountability
and the fulfillment of the Tribal Trust responsibility. A MOU gives Tribal governments a
tangible method of asserting their rights to protect human health and the environment. Other
recommendations to improve enforceability in favor of Tribal Consultation include:
•

Tribes should have enforcement power over environmental issues on Tribal lands
(which include Usual and Accustomed Territories).

•

The Federal Government needs to establish legal enforcement rights co-created with
Tribes and Natural Resource Trustees, which each can rely upon throughout the
Superfund process

Currently the burden of proof to show that contamination in the Clark Fork River is coming
from the former mill site is on the shoulders of the Natural Resource Trustees, including CSKT.
CERCLA policy needs to shift the burden of proof to the PRP’s. The responsible party should be
shouldered with proving that the contamination did not come from the site. Legal loopholes for
corporations are endless and in order to shift priorities to protecting the environment,
accountability needs to adjust accordingly (Tsosie 1996).
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Survival is dependent on clean air, clean water, and clean land. Policies that have allowed
pollution and its inevitable persistence in the environment, geared to facilitate development and
industry to thrive, are poison themselves. There has never been a better time to reflect on our
current laws and procedures concerning the health and well-being of the environment (Tsosie
1996). Policy must hold polluters responsible and policy must defend the rights of living beings
to access life-supporting resources, like clean water.

5.4 Environmental and Social Justice
The story of our relationship to the earth is written more truthfully on the land than on
the page. It lasts there. The land remembers what we said and what we did. (Kimmerer
2013, 340)
According to a story written by Kacy Burdette for Fortune, by 1980 the number of toxic sites
in the U.S. was greater than 400,000 and an additional half million abandoned mines existed in
the U.S. (Burdette 2018). With the passage of CERCLA, 400 of those sites were added to the
NPL. The number of sites added rose exponentially even after Congress opted not to renew the
Chemical and Petroleum tax that ensured funding would be available to properly address an
increasing number of toxic areas (Burdette 2018).
In 2014, Terri Hansen wrote a story for Indian Country Today which identified an “estimated
532 Superfund sites in Indian Country”, out of a total of 1,322 (Hansen 2014). As noted earlier,
there is a high frequency of Superfund sites near or in reservations, or impoverished areas with
primarily people of color, which has been an issue since industry and development first arrived.
Below is a map constructed in 2019 illustrating Federally-recognized reservations within a 10mile proximity to Federally listed Superfund sites (Figure 5.3).
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Figure 5.3 Campbell 2019 Map showing Federally-recognized reservations within a 10-mile proximity to a listed
Federal Superfund site. Pollution in Indian Country. Mapping EPA Superfund Sites in Proximity to Reservations.

There are 326 reservations in the U.S (Campbell 2019), and when Campbell published his
map, there were 1344 Superfund sites. The 45th President and the most recent EPA directors
have made it their goal to remove Superfund sites from the NPL and during this administration,
49 sites have been deleted from the NPL (EPA 2020c). As of December 1, 2020, there are 1327
sites on the NPL and 48 Proposed sites (EPA 2020c). In Campbell’s story-map, he found of the
1344 listed sites, 16 are located on a reservation (not including Alaska Tribes and homelands).
This does not account for the Superfund sites within ancestral territories or usual and accustomed
places.
When a disproportionate level of hazards is in and around indigenous communities, there is
faulty policy and practice behind it. Without equal footing, Indigenous communities also suffer
additional consequences of the policies that allow for environmental impacts to remain in their
home, like loss of cultural practices and relationships with the natural world (Reo 2013). The
right of Tribal peoples to access areas in their homelands is infringed upon if the areas are
contaminated.
Environmental justice as defined by the EPA Office of Environmental Justice identifies the
problem:
Fair treatment means that no group of people, including racial, ethnic, or socioeconomic
group should bear a disproportionate share of the negative environmental consequences
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resulting from industrial, municipal, and commercial operations or the execution of
federal, state, local, and tribal programs and policies (Walker et al. 2002; EPA OEJ,
1998).
The policies that allow for permitting pollution into the air, water, and land, were designed
without considering nor integrating the worldview of the Indigenous population. This worldview
includes making decisions today with the express knowledge that it will affect future
generations. “The identity for Indigenous peoples is grounded in their relationship with the land,
with their ancestors who have returned to the land, and with the future generations who will
come into being on the land” (Wilson 2008: 80).
Environmental and social injustice is present even in the telling of the creation of Superfund.
Love Canal and the Cuyahoga River fires are recognized; however, the Quapaw Nation endured
a catastrophic loss of their homelands when the U.S relocated the Tribe to their current
reservation in Oklahoma. The Bureau of Indian Affairs (BIA) illegally leased their reservation to
a Zinc and Lead mine, who left their toxic tailings behind. Twenty-five percent of Quapaw
children have elevated lead in their blood (Walker et al., 2002; EPA 2008). The estimated costs
to clean up the Quapaw home is far more than the EPA is willing (or able, depending on
Congressional funding) to pay toward the remediation (Walker et al., 2002). This site was listed
on the NPL in 1983 (EPA 2008; EPA 2018) and is still not cleaned up. “The well-being of the
land is inextricably linked to the well-being of the community and the individual” (Bowers
2017). When a disproportionate amount of land is unwell on or near reservations, then it follows
that the people are continually negatively impacted.
Figure 5.4 and figure 5.5 show maps of Federally listed or proposed Superfund sites in
Montana and State Superfund sites across Montana. Less than 200 years ago the entire State of
Montana was free from pollutants which persist and bioaccumulate in the environment and
impact human health. Now, the impact to the aboriginal territories of the CSKT, is profound.
Yet, the CSKT have had to work diligently to have their voices heard about impacts made to
their home without their input or permission.
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Figure 5.4 Map illustrating Federally listed or proposed Superfund sites in Montana. MTDEQ 2018.

Figure 5.5 Map of State Superfund sites across Montana (MTDEQ 2015).
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Thus, the EPA could vastly improve their approach to Consultation if the considered the
following recommendations related to social and environmental justice. Below, I expand on the
importance specifically of ecological integrity and letting disturbed or contaminated areas rest.
•

Restore the ecological integrity of an area. Capping toxic waste and contaminants of
concern along with Institutional Controls are ineffective short-term solution to
environmental hazards. Climate change is testing the integrity of capped sites.

•

Change in the current paradigm to include Tribal knowledge of the area, including
history and relationship that the Tribes developed over centuries of living with animal
species present, quality of water, and the abundance and diversity of plant species.

•

Recognize that fish consumption restrictions impact tribal right to fish and tribal
health. Tribal Nations across the U.S. have lost their traditional and contemporary
sources of food and water due to the impacts of unfettered pollution. Fish
consumption standards do not account for subsistence fishers and fail to consider the
impacts to human health of Tribal peoples. Allow Tribal Environmental Agencies to
create consumption limits on species contaminated by pollutants (i.e., fish
consumption guidelines).

•

Let Superfund areas rest. Stop taking and give back. Exert less pressure on the Earth’s
resources.

5.4.1 Restore the Ecological Integrity of an area
Robin Kimmerer wrote, “We need acts of restoration, not only for polluted waters and
degraded lands, but also for our relationship to the world” (Kimmerer, 2013, p. 195).
Anthropogenic changes in the natural environment can also disrupt the utilization of TEK.
Cultural and physical separation of the Akwesasne Mohawk people from fish and freshwater
ecosystems after chemical pollutants from industrial factories were dumped in the St. Lawrence
River is an example of a loss of a right and a loss of a way of life. The catastrophic pollution of
the river led to the U.S. government to designating the area as a Superfund site. There is a ‘No
Fish Consumption’ order in place because of high levels of PCB’s and other toxic materials.
However, the rapid change in diet from fish to a diet of highly processed foods has exacerbated
diabetes and other metabolic conditions in the Indigneous community (Reo 2013).
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Equally impacted was the relationship the Mohawks had with the river, as lack of fishing led
to a loss of cultural and linguistic traditions that had linked residents with their environment.
This is an example of how regulatory policy has favored affordable remedy over community
preservation of traditional ecological knowledge (Reo 2013).
Fishing for subsistence has been critical from time immemorial into the present, for many
tribes, including the Salish, Pend d’Oreille, and the Kootenai (Smith 2010; Mills 2020;
Kimmerer 2013; Walker et al, 2002). Consumption rates, compared to the general population,
are higher, which increases the risk of exposure to pollutants like Polychlorinated biphenyls
(PCB’s) (Fitzgerald et al. 1999). PCB’s are one of the contaminants of concern found on the
former mill site, and found in the Rainbow Trout and the Northern Pike in the Clark Fork River
Fish Tissue Study at levels which prompted the consumption warning (Schmetterling 2015;
Montana FWP 2013). In a study done with the Akwesasne Mohawk Tribes, the researchers
found that consuming fish contaminated with PCB’s, which “bioaccumulate and biomagnify in
the food chain” (Fitzgerald et al. 1999; EPA 2017c, 2017d; IPOPEN 2017; Oken 2012; Walker
at al., 2002), increased serum levels of PCB’s in the men over time.
Human exposure to PCB’s can cause acne-like skin eruptions, hearing and vision loss,
neurological problems, reproductive and immune system damage (Johansen 2003) and exposure
to PCB’s is known to cause cancer (EPA 2017c, 2017d, 2017e). As exposure to PCB’s increases
by consuming fish that are contaminated over time, the amount of PCB’s in the system will
increase as it is stored in the fatty tissues (EPA 2017b, 2017c, 2017d). In 1978, Congress acted to
drastically reduce the production of PCB’s under the Toxic Substances Control Act (TSCA),
because of the toxicity, persistence, and adverse health effects of exposure to PCB’s (EPA (c)
2011). Persistent Organic Pollutants controlled under the Act include PCB’s, dioxins, and furans,
all of which have been found on the former mill site (EPA (d) 2012), and in the Clark Fork river
fish tissue study just mentioned (Schmetterling 2015).
The CSKT have shown they know how to protect important natural and cultural systems
within the U.S. government paradigm. They have established rules of law concerning fair and
just jurisdictional power over Tribal natural resources. Thompson and Colwyn (2019) noted
despite an uphill battle, CSKT have proven their ability to create legal rules for Tribal and nontribal members, which if adapted in Superfund process, could result in meaningful Consultation.
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The U.S. government has repeatedly worked to dismantle CSKT’s traditional relationship
with the land; thus, because protection of the land is of utmost importance, CSKT has
strategically opted for methods that are understandable to the U.S. government and courts, but
that still align with CSKT’s traditional values (Thompson and Colwyn 2019, 29). The Tribes
have developed environmental programs and policy that reflects their values, and they have
legally defended those policies and procedures. Cultural wealth is clear within the values present
in their government agencies, which strive to carry out the inherent obligations of protecting the
natural world for generations to come. (Thompson and Colwyn, 2019).
Policy recommendations:
•

If persistent toxins such as, dioxins, or PCB’s, are present at a Superfund site, efforts to
fully remove the contaminant is critical.

•

Consultation with Tribal governments and health agencies is necessary to fully
understand the impacts of specific pollutants in and around Tribal territories

5.4.2 Let the area rest
The way humans interact and engage the natural world has long-term consequences for the
environment, positive and negative, relative to perspective and experience. While not all Tribal
Nations share the same culture, there are core beliefs and practices which foster a long-term,
sustainable way-of-life, that resulted in no contamination nor degradation to the environment.
The roots of a more dominant and destructive relationship with the natural world began several
hundred years ago. “The worldview of nature as an object to be controlled and modified can be
traced back to medieval enclosures, small representations on the landscape of ownership. The
enclosures grew in size as the landscape became more commodified with commercial agriculture
and political power” (Mrozowski 1999, 156). The societies were becoming “dualist; involving
the belief that nature and society are separate realities” (Mrozowski 1999, 156).
The commodification of the natural world is the result of a dualistic model that suggests that
humans are separate and superior to the rest of life on earth. Polychloronated biphenols (PCB)
were created in the later part of the 19th century and used in industry during the first half of the
20th century. It is estimated that every human on earth has some level of PCB in their system
(Commoner 2000). The responsibility for the contamination of the Clark Fork River falls on the
community that allowed this to happen as well as the agencies tasked with protecting human
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health and the environment. “More frightening to me than the act of execution is the mindset
that allowed it to happen, that thought it was okay to fill a lake with toxic stew. Human beings
made this happen, not faceless corporations. There were no threats, no extenuating circumstances
to force their hands, just business as usual. And the people of the city allowed it to happen…
Waste beds: a new name for an entirely new ecosystem” (Kimmerer 2103, 325)
The subthemes (see table 5.1) were insightful on key issues confounding successful
Consultation, for instance, imbedded in several of the interviews was the reflection and
suggestion that Responsibility and Reciprocity were missing in the Consultation and
environmental protection process, yet critical if the processes are to be successful. The Tribes
have shown since time immemorial, that living in a manner which does not degrade the
environment, but instead supports the environment, is far healthier and more sustainable than the
current model the EPA operates under. Robin Kimmerer (2013) wrote about bringing back what
was there before development to provide true restoration.
The return of an ecosystem to a close approximation of its condition prior to disturbance.
In restoration, ecological damage to the resource is repaired. Both structure and function
of the ecosystem are recreated. The goal is to emulate nature. (Kimmerer 2013, 330)
The U.S. government and Tribal governments view the natural world and humans’ position
in the natural world very differently. The U.S. government supports commodifying land and
water with the ambition to dominate perspective versus Tribal government view of land and
water as relatives deserving the respect and protection of other sovereign beings (Kimmerer
2013).
Traditional Ecological Knowledge considers all life as connected (Kimmerer 2013; Bowers
2017; Berkes et al. 2000; Berkes 2012). Traditional Ecological Knowledge is a resource of
experiences and wisdom on how to restore landscapes that have suffered damage, and how to
adapt when resources are no longer available. The responsibility of humans is to take care of the
resources (Kimmerer, 2013), the Indigenous world view does not seek to exploit or to dominate
the natural world.
Treaties give permissions from each Tribal entity to the United States government, to use
lands once occupied by the Tribes for U.S. development. Lost in translation were the values held
by each Tribal Nation, many of which understood the conflict between epistemologies clearly.
For example, in 1854 Chief Sealth in his response to President Franklin Pierce’s request to
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purchase the home of the Suwamish peoples, wrote a thoughtful letter which included the
following excerpt: “The Earth does not belong to us. We belong to the Earth.” Chief Sealth
understood that the new paradigm of conquering the land was in direct conflict with the way of
living that holds all life in high regard and chooses actions that reflect that respect and
responsibility to the land and ‘resources.’ Larger scale changes to CERCLA’s vision are
necessary for long-term, beneficial changes to the Consultation relationship.

Policy changes
•

The U.S. Federal Government must turn away from the historic the role of ‘Great Father’
to the ‘conquered savage,’ and create environmental policies that include Tribal
representation on issues that disproportionately impact Tribal people across the United
States. Environmental policies have not protected Native American people nor their lands
and water. Environmental policies were not written by the Tribes. Honoring treaties
requires Tribal inclusion in environmental policy construction and enforcement,
specifically for Consultation and Superfund issues. CERCLA must be revisited and
policy and procedure changed to reflect Tribal priorities and perspectives with the ability
to be a partner in the process when an action impacts any treaty-protected area.

•

Amend CERCLA and/or administrative policy to create greater accountability of industry
and greater protection of human health and the environment. Change the burden of proof
to force PRPs to prove that contamination did not come from their industrial site, as
opposed to forcing the EPA to prove that contamination did come from the site.

•

Memorandum of Understandings should be written and signed between the U.S
government and Tribes involved in Superfund processes which should include
enforceable deadlines and procedures to guide the process.

Summer of 2020 saw many environmental catastrophes including massive wildfires. When
the rains came to Montana, everyone was grateful. There were praises for the water. Water is
life. Because we need water to be abundant and to be free from pollutants, the U.S. needs to
institute policy changes that will reflect a different relationship with our resources like water.
New Zealand and other countries have given legal rights to their water (Warne 2019).
Waterways in New Zealand were granted legal personhood and declared deserving of protection.
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A future step toward greater environmental protections should include similar legal protections
for natural resources, our relatives. As an example, the Yurok Tribe in Northern California has
taken this step under Tribal law governing their reservation and Nation (Smith 2019; GarciaNavarro 2019). The final recommendation follows this example and asks the EPA to consider
giving water the same legal rights that we have given corporations, to protect this quintessential
resource for future generations. Water is now being brokered, and in the capitalism game, that
makes it more important than human life, so now is the perfect time to protect water and
ecosystems human life depends upon.
I leave you with a quote from Robin Wall Kimmerer that poignantly identifies the problem—
it is not that the land and water are bad because they are polluted—the problem is that we have
allowed the pollution to exist and continue to degrade the environment and human health.
It is not the land that has been broken, but our relationship with it. Restoration is
imperative for healing the earth, but reciprocity is imperative for long-lasting, successful
restoration. Ecological restoration can be viewed as an act of reciprocity in which
humans exercise their caregiving responsibility for the ecosystem that sustains them. We
restore the land; the land restores us. Restoring a relationship of respect, responsibility,
and reciprocity. (Kimmerer 2013, 336)
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Chapter 6 Conclusions
According to the EPA’s Consultation and Coordination with Tribe’s, 2011 document,
Consultation is defined as: “EPA's policy is to consult on a government-to-government basis
with Federally-recognized governments when EPA actions and decisions may affect tribal
interests. Consultation is the process of meaningful communication and coordination between
EPA and tribal officials” (EPA 2011a).
Consultation between two or more sovereign nations necessitates equal footing, but the
current iteration of meaningful communication and coordination between the EPA and Tribe’s
has not been on equal footing and has not yet been meaningful nor effective. In this thesis, I set
out to identify barriers to successful Consultation and what can be done to build relationships
between the Federally- and State-recognized Tribes and to establish new policy and procedural
components that give Tribal governments equivalent jurisdiction over protecting human health
and the environment.
The 1984 EPA Indian Policy, EO 13175, the 2009 Presidential Memo, the 2011 EPA
guidance, and finally the 2016 supplement all failed to create a model of Consultation in which
Tribal Nations are afforded legal and legislative power to enforce the inclusion of Tribes, nor the
ability to enforce protections of Tribal Trust resources. It is the U.S. government’s duty to
uphold Treaties agreed upon between the Sovereign Nations, and with recent Supreme Court
decisions, perhaps the continued acknowledgement of Treaty rights and jurisdictional powers on
Tribal Lands will result in equal footing during the Consultation and Superfund process.
The interviews with members and employees of the Confederated Salish and Kootenai Tribes
revealed issues of invisibility, lack of transparency, power imbalance and conflicting
perspectives and actions toward the natural world confounding Consultation. The timing and
type of contact that the EPA and MTDEQ have made in this case constitutes a failure by the
agencies to uphold the terms of meaningful Consultation, despite policies in place such as the
CEQ guidance on Tribal Consultation under NEPA or the 2011 EPA guidance on consulting
with Tribes. The CSKT were not given notice of impacts, nor the means to protect the Clark
Fork River ecosystem, while the mill was in operation; the Tribes were not invited to
negotiations with the PRP’s, they were not consulted in the establishment of Operable Units, nor
were they consulted in the negotiations with the PRP’s on how the site would be investigated or
for what constituents would be sampled.
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The lack of equal footing in the Superfund process is a barrier that needs the most work.
CERCLA acknowledges Tribes as sovereign nations, however EPA Consultation policies reflect
the antiquated and racist, guardian/ward relationship which has allowed for the higher
concentration of toxic sites on or near reservations than in wealthy predominantly white areas.
The reality of the social and environmental injustice that has thrived while the EPA has overseen
protecting human health and the environment is catastrophic. Areas like Tar Creek, Oklahoma
will not be restored, and the Quapaw have unjustly suffered losses to their health, their
environment, and their ability to protect their Tribal Trust resources.
The bridge to a more inclusive and robust Consultation process is built by: education for all
on Tribal histories, contemporary livelihoods and Treaty rights, authored by each Tribal
government; inclusion of Tribes early and often on matters impacting reserved and aboriginal
territories; creation of new policies and procedures on Consultation and environmental
enforcement, co-authored with Federally and State-recognized Tribes; development of
Memorandums of Understanding that allow for an equally enforceable process; Remedial
Investigations that follow the scientific method; cleaning damaged sites and letting areas rest, as
they have given so much and it takes time to recover from trauma.
The goals of this work were to get to the root of why the government-to-government
relationship between the U.S and Native Nations has not been successful. The goal is to inspire
more culturally appropriate policy and procedures for involving Tribes in the management of
natural resources, specifically within the arena of Superfund cleanup and landscape restoration
and recovery.
The case study detailed herein illuminated several barriers while also providing keys to how
the EPA can create a more just and inclusive Consultation. The recommendations for improving
Consultation include Indigenizing Consultation, which will create a more transparent, inclusive
and long-term relationship between Native Nations, the EPA, and the environment.
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Personal Reflections on Positionality and the Research Process
Research is generally a process of objectively asking and attempting to answer a question.
My experience as a long-time resident of Missoula, as an Indigenous woman, and as a member
of environmental and community groups have all influenced my research. I grew up on the
Northside of Missoula and in the early 1970s; the mill at Frenchtown was one of several mills in
the valley. I have memories as a child of not being able to see across the street on a winter day
because of the effects of air pollution. One of the drinking water wells on the Northside had to be
discontinued because of contamination leaching from the groundwater of the former White Pine
and Sash mill. The Clark Fork river used to be lined with cars and garbage for a time, and it was
not safe for people (or wildlife) to drink from or to swim in. I grew up surrounded by what would
become State and Federal Superfund sites in a place touted for its natural beauty, and this has
continually impacted my life.
As an Indigenous woman, I have known injustice. I work hard to remedy injustice and speak
for those who often have no voice. The research conducted on the CSKT was at times, heart
wrenching, yet despite the many injustices they have encountered, they remain committed to
their culture and to this place.
As a member of the Frenchtown Community Advisory Group and the Water Quality
Advisory Council, I was able to learn about the Superfund process as a stakeholder. It allowed
me a window into how and where the policies guiding Consultation have failed and where they
can be improved.
I will continue to work with the CAG and WQAC in hopes of making restoration and
meaningful Consultation a goal of Superfund.
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